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HOURS OF LABOR AND REALISM IN CONSTITU- 
TIONAL LAW* 


oo Massachusetts Supreme Court was called upon recently to 
consider the constitutionality of the following statute: * 


“Employees in and about steam railroad stations in this Common- 
wealth designated as baggage men, laborers, crossing tenders and the 
like, shall not be employed for more than nine working hours in ten 
hours’ time; the additional hour to be allowed as a lay off.” 


The increasing demand for shorter hours of labor throughout the 
industrial world, the likelihood that such demand will receive legis- 
lative recognition, the nation-wide importance of the attitude of 
the judiciary toward such legislation; conversely, the attitude of 
public opinion upon the continued exercise by the courts of their 
traditional power under the American constitutional system — 
all these considerations, and more, justify a constant critique within 
the profession of the point of view, no less than the explicit factors, 
which control judicial decisions upon social and industrial legis- 
lation.! 

The question before the Massachusetts Supreme Court was not 
a new question. Necessarily, therefore, the court had to consider 





* For laborious help in the preparation of this article I am indebted to one of 
my students, Mr. Howard F. Burns. 

1 Valuable contributions have been made in recent years which will be referred to 
later, particularly the admirable papers of Professor Ernst Freund, “Limitation of 
Hours of Labor and the Federal Supreme Court,” 17 GREEN BAG 411; Judge Learned 
Hand, “Due Process of Law and the Eight Hour Day,” 21 Harv. L. Rev. 495; and 
Professor Roscoe Pound, “Liberty of Contract,” 18 YALE L. J. 454. 
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the applicable precedents, and the legal thinking which was em- 
bodied therein.? What then was the legal background? It will be 
serviceable perhaps briefly to summarize the state of the authorities 
dealing with regulation of the hours of labor. Such a summary 
will tell a useful tale of legal history; it will do more —it may 
guide us not a little in the solution of present-day constitutional 
problems. 

For the purpose of legal analysis, these cases fall into three 
groups:* (a) regulation of the labor of women and children; 
(b) regulation of labor in dangerous or peculiarly unhealthful 
employments; and (c) regulation of labor in industry generally. 


(a) — REGULATION OF LABOR OF WOMEN AND CHILDREN 


1876 Commonwealth v. Hamilton Mfg. Co., 120 Mass. 383, sus- 
tained a law prohibiting the labor of women and children for 
more than sixty hours per week in manufacturing establishments. 
The statute was sustained as a matter of course. No reference 
whatever was made to the Fourteenth Amendment and counsel 
was apparently unable to “refer to any particular clause of the 
[Massachusetts] Constitution to which this provision is repug- 


nant” (p. 384). 

1895 Ritchie v. People, 155 Ill. 98,* invalidated an eight-hour 
law for women as “‘a purely arbitrary restriction upon the funda- 
mental right of the citizen to control his or her own time and facul- 
ties” (p. 108). 


2 This paper will concern itself wholly with the validity of the regulation of hours 
of labor as a problem in what Mr. Justice Holmes calls the “apologetics of the police 
power.” Therefore, objections to the specific statute under consideration because 
(x) it fails to make provision for emergencies, (2) it is a denial of the equal protec- 
tion of the laws by reason of arbitrary classification, and (3) it interferes with a field 
taken over by Congress in the Hours of Service Act of March 4, 1907, or special argu- 
ments in its favor, based (a) on the power to amend corporate charters, and (b) on 
the fact that a special obligation may be imposed on public-service companies, are 
all put on one side. 

* Cases involving the validity of legislation as to hours of labor upon public works 
or work done for the public are not considered. All recent important authorities now 
sustain such legislation, not as an exercise of the police power, but as an assertion by 
the state of its right to regulate the conditions under which public work shall be done. 
Atkin v. United States, 191 U. S. 207 (1903); People v. Crane, 214 N. Y. 154, 108 
N. E. 427 (1915), affirmed, 239 U. S. 195 (1915); Heim v. McCall, 214 N.Y. 620, 
108 N. E. 1095 (1915), affirmed, 239 U. S. 175 (1915). 

4 40N. E. 454. 
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1902 Wenham v. State, 65 Neb. 394,° sustained a sixty-hour per 
week law for women on the ground that ‘women and children have 
always, to a certain extent, been wards of the state”; and that 
while ‘‘the employer and the laborer are practically on an equal 
footing . . . these observations do not apply to women and children” 
(P. 405). 

1902 State v. Buchanan, 29 Wash. 602,° sustained a ten-hour 
law for women in mechanical and mercantile establishments. 


“Tt is a matter of universal knowledge with all reasonably intelligent 
people of the present age that continuous standing on the feet by women 
for a great many consecutive hours is deleterious to their health. . . . 
While the principles of justice are immutable, changing conditions of 
society and the evolution of employment make a change in the applica- 
tion of principles absolutely necessary to an intelligent administration 
of government. In the early history of the law, when employments 
were few and simple, the relative conditions of the citizen and the state 
were different, and many employments and uses which were then con- 
sidered inalienable rights have since, from the very necessity of changed 
conditions, been subjected to legislative control, restriction, and re- 
straint” (p. 610). 


1907 People v. Williams, 189 N. Y. 131,’ declared invalid a 
statute prohibiting night work of women because “‘it is, certainly, 
discriminative against female citizens, in denying to them equal 
rights with men in the same pursuit” (p. 135). 

1907 Burcher v. People, 41 Colo. 495,° nullified an eight-hour 
law for women and children because (1) under the Colorado Con- 
stitution the legislature must specifically designate what pursuits 
are unhealthful; and (2) even if the court had power to pass on the 
issue “‘the laundry business must be considered healthful; for 
counsel themselves, in their stipulation of facts, on which the 
record shows the cause was decided, are in accord that such occu- 
pation is healthful” (p. 504). 

1908 Muller v. Oregon, 208 U.S. 412, sustained the constitution- 
ality of a ten-hour law for women in any mechanical establishment 
or factory or laundry. 


“The legislation and opinions referred to . . . may not be, technic- 
ally speaking, authorities, and in them is little or no discussion of the 





5 ot N. W. 421. 6 70 Pac. 52. 
7 81 N. E. 778. 8 93 Pac. 14. 
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constitutional question presented to us for determination, yet they are 
significant of a widespread belief that woman’s physical structure, and the 
functions she performs in consequence thereof, justify special legislation 
restricting or qualifying the conditions under which she should be per- 
mitted to toil” (p. 420). 

‘The limitations which this statute places upon her contractual 
powers, upon her right to agree with her employer as to the time she shall 
labor, are not imposed solely for her benefit, but also largely for the 
benefit of all” (p. 422). 


1910 Ritchie & Co. v. Wayman, 244 Ill. 509,° sustained a ten- 
hour law for women in any mechanical establishment, factory or 
laundry. A heroic effort is made to distinguish the first Ritchie 
case from the second Ritchie case. It is true that one was an eight- 
hour law and the other was a ten-hour law, but the two cases are, 
in fact, irreconcilable in their underlying point of view. 

1914 Sturges v. Beauchamp, 231 U.S. 320, sustained the Illinois 
Child Labor Law as an exercise “‘of the protective power of gov- 
ernment.” 

1914 Riley v. Massachusetts, 232 U. S. 671, sustained a Massa- 
chusetts fifty-four-hour per week statute. 

1914 Hawley v. Walker, 232 U.S. 718, sustained an Ohio nine- 
hour statute. ; 

1915 Miller v. Wilson, 236 U. S. 373; Bosley v. McLaughlin, 
236 U. S. 385. In these two able opinions by Mr. Justice Hughes 
the United States Supreme Court sustained the extremest regula- 
tion of hours of labor to date — California statutes limiting the 
labor of women in certain pursuits to forty-eight hours per week. 


“Tt is manifestly impossible to say that the mere fact that the statute 
of California provides for an eight-hour day, or a maximum of forty- 
eight hours a week, instead of ten hours a day or fifty-four hours a week, 
takes the case out of the domain of legislative discretion. This is not to 
imply that a limitation of the hours of labor of women might not be 
pushed to a wholly indefensible extreme, but there is no ground for the 
conclusion here that the limit of the reasonable exertion of protective 
authority has been overstepped” (p. 382). 


1915 People v. Schweinler Press, 214 N. Y. 395.1° The Court of 
Appeals sustained a statute prohibiting night work for women and 





® or N. E. 695. 0 108 N. E. 639. 
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with courageous frankness expressly overruled People v. Williams, 
supra. 


“Impairment caused by exhaustion or even ordinary weariness must 
_be repaired by normal and refreshing sleep and rest if health and ef- 
ficiency are to be preserved” (p. 4or). 

“ ... surely it is a matter of vital importance to the state that the 
health of thousands of women working in factories should be protected 
and safeguarded from any drain which can reasonably be avoided. This 
is not only for their own sakes but, as is and ought to be constantly and 
legitimately emphasized, for the sake of the children whom a great ma- 
jority of them will be called on to bear and who will almost inevitably 
display in their deficiencies the unfortunate inheritance conferred upon 
them by physically broken down mothers” (pp. 405-406). 


(6) — REGULATION OF LABOR IN DANGEROUS EMPLOYMENTS 


1898 Holden v. Hardy, 169 U.S. 366," sustained a Utah statute 
limiting to eight the hours of labor in underground mines. Familiar 
as this case is, a few sentences from the powerful opinion of Justice 
Brown will bear re-quoting: 


“The enactment does not profess to limit the hours of all workmen, 
but merely those who are employed in underground mines, or in the 
smelting, reduction or refining of ores or metals. These employments, 
when too long pursued, the legislature has judged to be detrimental to 
the health of the employés, and, so long as there are reasonable grounds 
for believing that this is so, its decision upon this subject cannot be 
reviewed by the Federal courts” (p. 395). 

“The legislature has also recognized the fact, which the experience 
of legislators in many States has corroborated, that the proprietors of 
these establishments and their operatives do not stand upon an equality, 
and that their interests are, to a certain extent, conflicting. The former 
naturally desire to obtain as much labor as possible from their employés, 
while the latter are often induced by the fear of discharge to conform to 
regulations which their judgment, fairly exercised, would pronounce to 
be detrimental to their health or strength. In other words, the pro- 
prietors lay down the rules and the laborers are practically constrained 
to obey them. In such cases self-interest is often an unsafe guide, and 
the legislature may properly interpose its authority” (p. 397). 

“The question in each case is whether the legislature has adopted the 


1 Tt is worth while to note that Mr. Justice Brewer and Mr. Justice Peckham dis- 
sented. 
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statute in exercise of a reasonable discretion, or whether its action be a 
mere excuse for an unjust discrimination, or the oppression, or spolia- 
tion of a particular class” (p. 398). 


1899 In re Morgan, 26 Colo. 415.% The opinion of the United 
States Supreme Court in Holden v. Hardy, supra, was not con- 
vincing to the Supreme Court of Colorado and with sturdy in- 
dependence that court nullified a similar eight-hour law as to 
underground mines.¥ 


“The result of our deliberation, therefore, is that this act is an un- 
warrantable interference with, and infringes, the right of both the em- 
ployer and employé in making contracts relating to a purely private 
business, in which no possible injury to the public can result’’/(p. 450). 


1902 Re Ten Hour Law for Street Railway Corporations, 24 R. I. 
603,'* in an advisory opinion declared constitutional a ten-hour 
statute for employees operating street railways. 

1904 Ex parte Boyce, 27 Nev. 299; followed in Ex forks Karr, 
28 Nev. 127; ibid., 425 (1905);?° and 

1904 State v. Cantwell, 179 Mo. 245,” sustained an eight-hour 
law for underground mining work. 

1g11r Baltimore & Ohio R. R. v. Interstate Commerce Commission, 
221 U.S. 612, sustained the constitutionality of the Hours of Serv- 
ice Act of March 4, 1907. 


“The fundamental question here is whether a restriction upon the 
hours of labor of employés who are connected with the movement of 
trains in interstate transportation is comprehended within this sphere 
of authorized legislation. This question admits of but one answer. 
The length of hours of service has direct relation to the efficiency of the 
human agencies upon which protection to life and property necessarily 
depends. This has been repeatedly emphasized in official reports of the 
Interstate Commerce Commission, and is a matter so plain as to require 
no elaboration. In its power suitably to provide for the safety of em- 





2 58 Pac. 1071. 

8 To avoid the grotesque clash between state courts and the Supreme Court as to 
the scope of constitutional protection of the same fundamental rights, a recommendation 
to leave the protection of such rights entirely to the Fourteenth Amendment, and there- 
fore omit the corresponding provisions of the Bill of Rights in our state constitutions, 
has received the support of distinguished members of the profession and of states- 
men like ex-President Taft and ex-Attorney-General Wickersham. 

4 54 Atl. 602. 16 80 Pac. 463; 82 id., 453. 

3 75 Pac. 1. 17 78S. W. 560. 
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ployés and travelers, Congress was not limited to the enactment of 
laws relating to mechanical appliances, but it was also competent to 
consider, and to endeavor to reduce, the dangers incident to the strain of 
excessive hours of duty on the part of engineers, conductors, train dis- 
patchers, telegraphers, and other persons embraced within the class 
defined by the act. And in imposing restrictions having reasonable 
relation to this end there is no interference with liberty of contract as 
guaranteed by the Constitution” (pp. 618-6109). 


(c) — REGULATION OF Hours oF LABOR IN GENERAL 


1894 Low v. Rees Printing Co., 41 Neb. 127,'* declared uncon- 
stitutional an eight-hour day for mechanics and laborers, both 
because it was class legislation and violative of liberty of contract. 
After naively regarding it as irrelevant to consider the impulse 
back of such legislation,’® the court nullified the statute as an 
attempt by the legislature to “prohibit harmless acts which do 
not concern the health, safety, and welfare of society” (p. 147). 

1905 Lochner v. New York, 198 U. S. 45. In this well-known 
case the Supreme Court invalidated a ten-hour law for bakers. 
Speaking for the five majority judges, Mr. Justice Peckham de- 
clared that “to the common understanding the trade of a baker 
has never been regarded as an unhealthy one” (p. 59), and there- 
fore 


“the act is not, within any fair meaning of the term, a health law, but 
is an illegal interference with the rights of individuals, both employers 
and employés, to make contracts regarding labor upon such terms as 
they may think best, or which they may agree upon with the other par- 
ties to such contracts. Statutes of the nature of that under review, 
limiting the hours in which grown and intelligent men may labor to 
earn their living, are mere meddlesome interferences with the rights of 
the individual . . .” (p. 61). 


The vigorous dissenting opinions of Harlan, White, Day, and 
Holmes, JJ., are familiar. But the following from the opinion of 
Mr. Justice Holmes pithily and completely puts the other point of 
view in the clash of ideas then before the Court: 





18 59 N. W. 362. 
19 “For some reason, not necessary to consider, there has in modern times arisen a 
sentiment favorable to paternalism in matters of legislation” (p. 135, italics ours). 
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“T think that the word liberty in the Fourteenth Amendment is 
perverted when it is held to prevent the natural outcome of a dominant 
opinion, unless it can be said that a rational and fair man necessarily 
would admit that the statute proposed would infringe fundamental 
principles as they have been understood by the traditions of our people 
and our law. It does not need research to show that no such sweeping 
condemnation can be passed upon the statute before us. A reasonable 
man might think it a proper measure on the score of health. Men whom 
I certainly could not pronounce unreasonable would uphold it as a first 
instalment of a general regulation of the hours of work” (p. 76).”° 


1909 State v. Miksicek, 225 Mo. 561,” invalidated a six-days 
act — rest one day in seven — for bakers as an arbitrary infringe- 
ment of liberty of contract. 

1912 State v. Lumber Co., 102 Miss. 802,” sustained a ten-hour 
law for labor employed in manufacturing. The court decided 
that the Lochner case did not control on the facts, and, significantly, 
relied on the dissenting opinions in that case for the statement of 
the governing principles. 


“Tt would not be unreasonable for the legislature to decide that it 
would promote the health, peace, morals, and general welfare of all la- 
borers engaged in the work of manufacturing or repairing if they were 
not permitted to extend their labor over ten hours a day, and the legis- 
lature could also decide that the best interests of the people in the state 
would be promoted by limiting the time of work of this numerous class 
of its citizenry to the time mentioned. In fact, when we consider the 
present manner of laboring, the use of machinery, the appliances, re- 
quiring intelligence and skill, and the general present day manner of 
life, which tends to nervousness, it seems to us quite reasonable, and in 
no way improper, to pass such law so limiting a day’s labor” (p. 834). 


On rehearing the decision was affirmed,” the court taking occa- 
sion to comment upon. 


“the notable fact that it is rare for the seller of labor to appeal to the 
courts for the preservation of his inalienable rights to labor. This in- 
estimable privilege is generally the object of the buyer’s disinterested 





20 See the elaboration and application of this last thought in Mr. Justice Holmes’s 
dissenting opinions jin Adair v. United ‘States, 208 U. S. 161, 190 (1908), and 
Coppage v. Kansas, 236 U. S. 1, 26-27 (1915). 

2t 125 S. W. 507. 

2 59 So. 923. 

% State v. Lumber Co., 103 Miss. 263, 60 So. 215 (1913). 
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solicitude. Some day, perhaps, the inalienable right to rest will be the 
subject of litigation . . .” * (103 Miss. 267-268). 


1913 State v. Barba, 132 La. 768,” held unconstitutional an 
eight-hour law for stationary firemen, both because it constituted 
an arbitrary classification and impaired the liberty of contract. 

1914 State v. Bunting, 71 Ore. 259,” sustained a ten-hour law 
for labor in factories. In this case the court again found the dis- 
senting opinions of the Lochner case rather than the decision on 
the facts of that case the relevant authority. 


“A certain minimum of physical well-being is necessary in order 
that. social life may exist, the usefulness and intelligence of the citizens 
be increased, and the progress of civilization accelerated: Freund, Police 
Power, secs. 8, 10. . . . The required minimum of well-being varies in 
different periods, but rises with advancing civilization until it includes 
a certain standard of comfort. . . . It is an undeniable fact that pro- 
longed and excessive physical labor is performed at the expense of the 
mental powers, and it requires no argument to show that a man who 
day in and day out labors more than ro hours must not only deteriorate 
physically, but mentally. . . . In view of the well-known fact that the 
custom in our industries does not sanction a longer service than 10 
hours per day, it cannot be held, as a matter of law, that the legislative 
requirement is unreasonable or arbitrary as to hours of labor. . . . It 
is urged . . . that if it is possible for the legislature to make the dec- 
laration that to work in a factory more than 10 hours in one day is in- 
jurious to the health, then that body can make four hours a day’s work, 
and require two hours of the work to be performed before 8 o’clock A.M. 
It is sufficient to say that the question of four hours constituting a day’s 
labor, or when any part of it shall be done, is not now before this court” 
(pp. 267, 272, 273). 


1915 People v. Klinck Packing Co., 214 N. Y. 121." “The 
right to rest” — or rather the need for leisure — to which the Su- 





*4 See a similar observation in Holden v. Hardy, 169 U. S. 369, 397, supra: “It 
may not be improper to suggest in this connection that although the prosecution in 
this case was against the employer of labor, . . . his defence is not so much that 
his right to contract has been infringed upon, but that the act works a peculiar hard- 
ship to his employees, whose right to labor as long as they please is alleged to be thereby 
violated. The argument would certainly come with better grace and greater cogency 
from the latter class.” 

% 61 So. 784. 

** Appeal now pending before the Supreme Court of the United States. 

27 108 N. E. 278. 
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preme Court of Mississippi adverted in 1912, quickly received 
authoritative recognition from the New York Court of Appeals. 
In this case there was sustained a statute requiring one day of 
rest in seven. The proper sphere of legislative discretion and 
a correspondingly limited scope of judicial review are put most 
excellently by Judge Hiscock: 


“Our only inquiry must be . . . whether it can fairly be believed 
that its [the statute’s] natural consequences will be in the direction of 
betterment of public health and welfare, and, therefore, that it is one 
which the state for its protection and advantage may enact and enforce. 
It seems to me very clear that we may answer that it is such an one. 
. . » A constantly increasing study of industrial conditions I believe 
leads to the conviction that the health, happiness, intelligence and 
efficiency even of an adult man laboring in such employments [factory 
and mercantile] as those mentioned in this statute will be increased by 
a reasonable opportunity for rest, for outdoor life and recreation, for 
attention to his own affairs, and, if he will, study and education. 

“Then we come to the question what is a reasonable opportunity, 
and within wide limits that problem is for the legislature. Anybody 
would probably say that one day in thirty or sixty would be too little 
and one day in each two days extravagant. Between these extremes 
none can safely assert that the mean adopted by the legislature of one 
day in seven is unreasonable” (pp. 127-128). 


A study of these opinions indicates a change not only in the de- 
cisions but in the groundwork of the decisions. We find a shift 
in the point of emphasis, a modification of the factors that seem 
relevant, a different statement of the issues involved, and a differ- 
ence in the technique by which they are to be solved. The turn- 
ing point comes in 1908 with Muller v. Oregon.*® While lone voices 
of wisdom had been heard for almost two decades,®® and the ten- 
dency was clearly in its direction, yet this case marks the cul- 
mination. 

Prior to 1908 the decisions disclose certain marked common 
characteristics: 





8 Since the decision of the Massachusetts case under discussion the Supreme Court 
of Louisiana has again declared unconstitutional an eight-hour law for stationary 
firemen partly as unfair classification (because applying only to cities over 50,000) 
and partly as an impairment of liberty of contract. 77 So. (La.) 70 (1915). 

29 208 U.S. 412, supra. 

30 See the dissenting opinion of Mr. Justice Holmes in Commonwealth v. Perry, 
155 Mass. 117, 123 (1891); THAYER, LEGAL Essays, 1; 26 GREEN Bac 511, 514. 
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(1) Despite disavowal that the policy of legislation is not the 
courts’ concern, there is an unmistakable dread of the class of 
legislation under discussion.** Intense feeling against the policy 
of the legislation must inevitably have influenced the result in 
the decisions. In truth this presents the point of greatest stress in 
our constitutional system, for it requires minds of unusual intel- 
lectual disinterestedness, detachment, and imagination to escape 
from the too easy tendency to find lack of power where one is con- 
vinced of lack of wisdom. 

(2) Legislation is sustained as part of the prevailing philosophy 
of individualism, as an exceptional protection to certain individuals 
‘as such, and not as a recognition of a general social interest. Thus 
legislation is supported either because women and children are 
wards of the state, are not sui juris, or to relieve certain needy 
individuals in the community from coercion.” The underlying as- 
sumption was, of course, that industry presented only contract 
relations between individuals. That industry is part of society, 
the relation of business to the community, was naturally enough 
lost sight of in the days of pioneer development and free land.* 

(3) The courts here deal with statutes seeking to affect in a very 
concrete fashion the sternest actualities of modern life: the conduct 
of industry and the labor of human beings therein engaged. Yet the 
cases are decided, in the main, on abstract issues, on tenacious 
theories of economic and political philosophy. There is lack of 
scientific method either in sustaining or attacking legislation. 
Legislation is sustained or attacked on vague humanitarianism, 
on pressure of immediate suffering, or “common understanding.” 
This is not the fault of the courts. It was characteristic of our 
legislative processes, as well as of the judicial proceedings which 





st “The tendency of legislatures, in the form of regulatory measures, to interfere 
with the lawful pursuits of citizens, is becoming a marked one in this country, and it 
behooves the courts, firmly and fearlessly, to interpose the barriers of their judgments, 
when invoked to protest against legislative acts plainly transcending the powers 
conferred by the Constitution upon the legislative body.” People »v. Williams, 189 
N. Y. 131, 135, 81 N. E. 778, 780 (1907). 

“This interference on the part of the legislatures of the several states with the 
ordinary trades and occupations of the people seems to be on the increase.” Lochner 
v. New York, 198 U. S. 45, 63 (1905). 

% Holden v. Hardy, 169 U. S. 366, 397, supra. 

% See the stimulating paper, “Labor, Capital and Business at Common Law,” 
by Edward A. Adler, 29 Harv. L. Rev. 241, particularly 262-274. 
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called them into question. It was true, substantially, of the social 
legislation of the nineteenth century.“ 

The courts decided these issues on a priori theories, on abstract 
assumptions, because scientific data were not available or at least 
had not been made available for the use of courts. But all this 
time scientific data had been accumulating: Organized observa- 
tion, investigation, and experimentation produced facts, and science 
could at last speak with rational if tentative authority. There 
was a growing body of the world’s experience and the validated 
opinions of those competent to have opinions. Instead of depend- 
ing on @ priori controversies raging around jejune catchwords like 
“individualism” and “collectivism,” it became increasingly de- 
monstrable what the effect of modern industry on human beings 
was and what the reasonable likelihood to society of the effects of 
fixing certain minimum standards of life. 

The Muller case, in 1908, was the first case presented to our 
courts on the basis of authoritative data. For the first time the 
arguments and briefs breathed the air of reality. The response of 
the court on this method of presenting the case is significant. 


“In patent cases counsel are apt to open the argument with a discus- 
sion of the state of the art. It may not be amiss, in the present case, 
before examining the constitutional question, to notice the course of 
legislation as well as expressions of opinion from other than judicial 
sources. In the brief filed by Mr. Louis D. Brandeis, for the defendant 
in error, is a very copious collection of all these matters. . . .® 





% The earliest Factory Act was the “work of benevolent Tories.” Dicey, Law 
AND OPINION IN ENGLAND, 2 ed., p. 110, and Lecture VII, particularly pp. 220 et 
seqg., 228, 229; GOLDMARK, FATIGUE AND EFFICIENCY, ch. I. 

% Muller v. Oregon, 208 U. S. 412, 419 (1907). The great mass of data contained 
in the brief is epitomized in the margin of the court’s opinion. Miss Josephine Gold- 
mark, Publication Secretary of National Consumers’ League, collaborated with Mr. 
Brandeis in the preparation of this and subsequent briefs, which are now available 
in part 11 of Miss Goldmark’s book, FATIGUE AND EFFICIENCY. 

The present-day demand for scientific ascertainment of facts for legislation and 
administration is strikingly illustrated by Miss Lathrop in her Third Annual Report 
as Chief of the United States Children’s Bureau (1915). ‘‘ The whole field of child 
labor is thus far singularly barren of scientific study. . . . Full and intelligent pro- 
tection of the physique and mental powers of the youthful workers in this country 
requires costly and laborious studies in laboratory and in workshop. ... The 
Children’s Bureau now desires to call attention to these studies and to submit the 
reasonableness of spending money to make them. It proposes a later presentation 
of carefully considered plans for which certain preparatory studies are now going 
forward. The more rapidly the restrictive child labor legislation becomes uniform, 
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“The legislation and opinions referred to in the margin may not be, 
technically speaking, authorities, and in them is little or no discussion 
of the constitutional question presented to us for determination, yet 
they are significant of a widespread belief that woman’s physical struc- 
ture, and the functions she performs in consequence thereof, justify 
special legislation restricting or qualifying the conditions under which 
she should be permitted to toil. Constitutional questions, it is true, 
are not settled by even a consensus of present public opinion, for it is 
the peculiar value of a written constitution that it places in unchanging 
form limitations upon legislative action, and thus gives a permanence 
and stability to popular government which otherwise would be lacking. 
At the same time, when a question of fact is debated and debatable, and 
the extent to which a special constitutional limitation goes is affected by 
the truth in respect to that fact, a widespread and long continued belief 
concerning it is worthy of consideration.” * (Italics ours.) 


That upon such showing the Supreme Court should sustain the 
contested statute was inevitable. But the Muller case is “epoch 
making,” not because of its decision, but because of the authorita- 
tive recognition by the Supreme Court that the way in which Mr. 
Brandeis presented the case — the support of legislation by an array 
of facts which established the reasonableness of the legislative action, 
however it may be with its wisdom — laid down a new technique 
for counsel charged with the responsibility of arguing such constitu- 
tional questions, and an obligation upon courts to insist upon such 
method of argument before deciding the issue, surely, at least, 
before deciding the issue adversely to the legislature. For there can 
be no denial that the technique of the brief in the Muller case has 
established itself through a series of decisions within the last few 
years, which have caused not only change in decisions, but the 
much more vital change of method of approach to constitutional 
questions.*” 

The most striking illustration is the attitude of the New York 





the more evident must be the need of studying the welfare of the young worker 
within the occupation, so that we may secure just standards for the use of labor, as 
new standards for material are being developed.” (pp. 23, 24.) 

% Muller v. Oregon, 208 U. S. 420-421. 

87 See briefs in Ritchie & Co. v. Wayman, 244 Ill. 509, 91 N. E. 695 (1910); Hawley 
v. Walker, 232 U. S. 718 (1914); Miller v. Wilson, 236 U. S. 373 (1915); Bosley ». 
McLaughlin, 236 U. S. 385 (1915); Stettler v. O’Hara, 69 Ore. 519, 139 Pac. 743 
(1914) (and brief in the same case now pending before the Supreme Court of the 
United States); People v. Schweinler Press, 214 N. Y. 395, 108 N. E. 639 (1915). 
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Court of Appeals in People v. Schweinler Press.** In that case, 
it will be recalled, the court courageously overruled People v. 
Williams, supra, *® and sustained a statute prohibiting night work 
for women. We find a careful ascertainment of facts by the legisla- 
ture as the basis of its action, and thereafter a careful presentation 
of facts before the court to support the legislative reason. Not 
only was there a presentation of facts in 1915 such as counsel failed 
to make in 1907, but there was a presentation of new facts acquired 
since 1907. If the point of view laid down in this case be sedu- 
lously observed in the argument and disposition of constitutional 
cases, it is safe to say that no statute which has any claim to life 
will be stricken down by the courts. 


“While theoretically we may have been able to take judicial notice 
of some of the facts and of some of the legislation now called to our at- 
tention as sustaining the belief and opinion that night work in factories 
is widely and substantially injurious to the health of women, actually 
very few of these facts were called to our attention, and the argument 
to uphold the law on that ground was brief and inconsequential.” 

“There is no reason why we should be reluctant to give effect to new 
and additional knowledge upon such a subject as this even if it did lead 
us to take a different view of such a vastly important question as that of 
public health or disease than formerly prevailed. Particularly do I 
feel that we should give serious consideration and great weight to the 
fact that the present legislation is based upon and sustained by an in- 
vestigation by the legislature deliberately and carefully made through 
an agency oi its own creation, the present factory investigating commis- 
sion.” # 


These recent cases, dealing with regulation of the hours of labor, 
do not stand apart but illustrate two dominant tendencies in 
current constitutional decisions: 

(x) Courts, with increasing measure, deal with legislation affect- 
ing industry in the light of a realistic study of the industrial condi- 
tions affected.” 





38 214 N. Y. 395, 108 N. E. 639 (1915). 

89 189 N. Y. 131, 81 N. E. 778 (1907). 

40 People v. Schweinler Press, 214 N. Y. 395, 411, 108 N. E. 639, 643 (1915). 

4 Jbid., 214 N. Y. 395, 412-413, 108 N. E. 630, 644 (1915). 

“@ McLean v. Arkansas, 211 U.S. 539, 549-550 (1908) (it is significant that Mr. Jus- 
tice Brewer and Mr. Justice Peckham dissented); Baltimore & Ohio R. R. v. Inter- 
state Commerce Commission, 221 U. S. 612, 619 (1911). 
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(2) The emphasis is shifted to community interests, the affirma- 
tive enhancement of the human values of the whole community — 
not merely society conceived of as independent individuals dealing 
at arms’ length with one another, in which legislation may only 
seek to protect individuals under disabilities, or prevent indi- 
vidual aggression in the interest of a countervailing individual 
freedom.” 

As a result we find that recent decisions have modified the basis 
on which legislation limiting the hours of labor is supported. 
As science has demonstrated that there is no sharp difference in 
kind as to the effect of labor on men and women, courts re- 
cently have followed the guidance of science and refused to be con- 
trolled by outworn ignorance. And so we find the Supreme Court 
of Oregon, in sustaining the ten-hour law for men, observing that 
“legislative regulation of the hours of labor of men and that of 
women differ only in the degree of necessity therefor.” “* True 
enough, we are not out of the woods of difficulty by saying the ques- 
tion is a matter of difference of degree. But once that is recog- 
nized, once we cease to look upon the regulation of women in in- 
dustry as exceptional, as the law’s graciousness to a disabled class, 
and shift the emphasis from the fact that they are women to the 
fact that it is industry and the relation of industry to the com- 
munity which is regulated, the whole problem is seen from a totally 
different aspect. Once admit it is a question of degree, there fol- 
lows the recognition — and the conscious recognition is important 
— that we are balancing interests, that we are exercising judgment, 
and that the exercise of this judgment, unless so clear as to be un- 
debatable, is solely for the legislature.” 

What, then, are the common factors in the laborof men and women 
that would make a limitation of the hours of labor, in employments 
not dangerous or inherently unhealthy, to ten hours or nine hours 
an exercise of legislative discretion not beyond the pale of rea- 
sonable argument, and therefore to be respected by the courts? 
They are: 

(1) “‘The common physiological phenomenon, fatigue,” and the 





# People v. Klinck Packing Co., 214 N. Y. 121, 128, 108 N. E. 278, 280 (1915). 
“ State v. Bunting, 71 Ore. 259, 271, 139 Pac. 731, 735 (1914). 
4 Price v. Illinois, 238 U. S. 446, 452 (1915). 
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need of rest to repair the waste of the toxin. Can the point where 
the line is to be drawn possibly be drawn a priori? Or, at the least, 
in the light of modern physiology is any layman entitled to say that 
a limitation of routine manual labor of masses of men to nine hours 
is a capricious and wilful oppression, without sustaining reason? * 

(2) An enlarged conception of leisure and the tendency to re- 
gard not only its relation to the immediate effects upon animal 
health but also its bearing on the industrial output and the de- 
mands of citizenship.* 

(3) Experience, based upon adequate trial, with the gradual 
reduction of labor and the slow increase of hours of leisure encour- 
agingly demonstrates that such limitation of labor and increase of 
leisure have been put to fruitful uses. The tried measures of cur- 
tailing manual labor have added to the sum total of that by which 
we measure the civilized aspects of life.” 


This then was the “state of the art” which confronted the 
Massachusetts Supreme Court in passing upon the constitutionality 
of the nine-hour law in question. One would suppose that in the 
light of all this it would be an easy matter for the court to hold that 
a nine-hour day is not ‘“‘so extravagant and unreasonable, so dis- 
connected with the probable promotion of health and welfare 
that its enactment is beyond the jurisdiction of the legislature,” *° 
or, at the very least, that, since the subject is “debatable, the leg- 
islature is entitled to its own judgment.” * 

Quite the contrary. The court held that the statute “is an unwar- 
rantable interference with individual liberty and an interference 
with property rights, and therefore contrary to constitutions which 
secure these fundamental rights.” * 

How could such a result have been reached? 





4 See GOLDMARK, FATIGUE AND EFFICIENCY, ch. 2. The scientific views set forth 
in Miss Goldmark’s book recently formed the basis of an arbitration judgment, in 
Australia, by Mr. Justice Higgins, in the Waterside Workers’ case (not yet reported). 

47 Price v. Illinois, 238 U. S. 446, 452 (1915), supra. 

48 See e.g. Hopson, WorK AND WEALTH, particularly chapters XTV and XV; Taus- 
SIG, INVENTORS AND MoNEY MAKERS, pp. 63, 65 ef seg., 71 et seq; U.S. Commis- 
sioner of Labor Statistics Royal Meeker, 63 Annals Amer. Acad. of Pol. and Soc. 
Sci., 262, 267. 

49 See GOLDMARK, FATIGUE AND EFFICIENCY, p. 279. 

50 People v. Klinck Packing Co., 214 N. Y. 121, 127, 108 N. E. 278, 280 (1915). 

5! Price v. Illinois, 238 U. S. 446, 452 (1915). 

5 Commonwealth v. Boston & M. R. R., 110 N. E. (Mass.) 264 (1915). 
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(1) The case was inadequately presented. The court was not 
called upon to pass on the validity of the statute as such, but 
upon an agreed statement of facts under the statute to the effect 
that there is nothing inherently unhealthy about the work which 
the employee did, as it was half performed in the open air and was 
not arduous. The assumption back of such a statement is that 
where work is not inherently unhealthy it is immaterial how long 
such work is pursued. Thus a wholly unscientific concession of 
fact was made, and therefore a wholly unscientific issue was pre- 
sented to the court. But even such an issue was not supported by 
the available body of scientific facts. No attempt was made to 
bring to the attention of the court a detailed, painstaking, thoroughly 
marshaled array of facts to explain and to fortify the experience 
and theory back of labor legislation. In other words, the case was 
not argued in the way in which the decisions in the Muller case, the 
second Ritchie case, the Hawley case, the Miller case, the Bosley 
case, and the Schweinler case demanded that it should be argued. 

(2) One can therefore understand why the court found the case 
“governed” by the Lochner case, supra. Nevertheless, one is 
compelled to conclude that the illumination that has been cast upon 
the Lochner case during the past decade does not leave to that case 
any principle which ipso facto controls the validity of specific meas- 
ures regulating hours of labor. The principle of the Lochner case 
is simple enough: that arbitrary restriction of men’s activities, 
unrelated in reason to the ‘‘ public welfare,” offends the Fourteenth 
Amendment. As to the principle, there is no dispute. But the 
principle is the beginning and not the end of the inquiry. The field 
of contention is in its application. The Lochner case, judged by 
its history and by more recent decisions of the Supreme Court, 
does not in itself furnish the yardstick for its application. or 

(a) It is now clearly enough recognized that each case presents 
a distinct issue; that each case must be determined by the facts 
relevant to it; that we are dealing, in truth, not with a question of 
law but the application of an undisputed formula to a constantly 
changing and growing variety of economic and social facts.” Each 


53 Commonwealth v. Boston & M. R. R., 110 N. E. (Mass.) 264 (1915). 

54 Lochner v. New York, 198 U. S. 45 (1905). 

5% See People v. Schweinler Press, 214 N. Y. 395, 411-412, 108 N. E. 639, 643 
(1915); Bosley v. McLaughlin, 236 U. S. 385, 392 et seg. (1915); Miller v. Wilson, 236 
U. S. 373, 382 (1915); McLean v. Arkansas, 211 U. S. 539, 549-550 (1908). 
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case, therefore, calls for a new.and di$tinct consideration, not only 
of the general facts of industry but the specific facts in regard to 
the employment in question and the specific exigencies which 
called for the specific statute. 

(6) The groundwork of the Lochner case has by this time been 
cut from under. The majority opinion was based upon “a common 
understanding” as to the effect of work in bakeshops upon the 
public and upon those engaged in it. “Common understanding’”’ 
has ceased to be the reliance in matters calling for essentially 
scientific determination. ‘Has not the progress of sanitary science 
shown,” Professor Freund pertinently inquires, ‘that common 
understanding is often. equivalent to popular ignorance and fal- 
lacy?” *® On the particular issue involved in the Lochner case 
“study of the facts has shown that the legislature was right and the 
_court was wrong.” *’ Either because matters as to which the court 
of its own knowledge cannot know, or, because not knowing, it 
cannot assume the non-existence of facts, contested legislative action 
should be resolved in favor of rationality rather than capricious 
oppression. Happily the fundamental constitutional doctrine of 
the assumption of rightness of legislative conduct, where the court 


is uninformed, is again rigorously being enforced by the United 
States Supreme Court.*® 
(c) So far as the general flavor of the Lochner opinion goes, it 


b] 


surely is no longer “controlling.” If the body of professional opin- 
ion counts for anything in the appraisal of authority of a decision, 
(itself decided by a divided court, and since departed from in effect 





56 77 GREEN BAG 411, 416. 

57 Professor Roscoe Pound, “Liberty of Contract,” 18 YALE L. J. 454, 480, and n. 
123. 

58 Thus, in one of its latest opinions, the Supreme Court refused to upset a “police 
measure” with the following language: 

“Petitioner makes his contention depend upon disputable considerations of classi- 
fication and upon a comparison of conditions of which there is no means of judicial 
determination and upon which nevertheless we are expected to reverse legislative 
action. . . .” Hadacheck ». Sebastian, 239 U. S. 394, 413 (Dec. 20, 1915). 

Here, as elsewhere in the law, Mr. Justice Holmes long ago put the matter with 
acute finality: “I cannot pronounce the legislation [prohibiting fines against weavers 
for defective workmanship] void, as based on a false assumption, since I know nothing 
about the matter one way or the other.” Commonwealth v. Perry, 155 Mass. 117, 
124-125, 28 N. E. 1126, 1127 (1891). As to the reasonableness of the legislature’s 
belief that a system of fines affords dangerous temptations for oppressive use see 
R. H. Tawney, Mrntuum Rates IN THE TAILORING INDUSTRY, pp. 60 and 95. 





HOURS OF LABOR AND REALISM 371 


in an important series of cases), it has been impressively arrayed 
against this decision. If ever an opinion has been subjected to 
the weightiest professional criticism it is the opinion in the Lochner 
case. Judge Andrew Bruce, Professor Ernst Freund, Judge Learned 
Hand, Professor Roscoe Pound — to mention no others — surely 
speak with high competence upon this subject. Nevertheless, 
the body of persuasive authority which their writings present 
was not brought to the court’s attention and failed to be consid- 
ered in the disposition of the case.*® 


The circumstances which resulted in this decision reveal anew 
a situation of far-reaching importance. For it affects the very 
bases on which constitutional decisions are reached and, therefore, 
affects vitally the most sensitive point of contact between the courts 
and the people. The statute under discussion may well have been 
of no particular social import. The decision which nullified it, one 
may be sure, offers no intrinsic obstruction to needed legislation, 
and in itself has merely ephemeral vitality. But, unfortunately, 
the evil that decisions do lives after them. Such a decision deeply 
impairs that public confidence upon which the healthy exercise of 
judicial power must rest. 

Under the present-day stress of judicial work it is inevitable 
that courts, on the whole, can only decide specific cases as pre- 
sented to them.” In other words, the substantial dependence 
upon the facts and briefs presented by counsel throws the decision 
of the courts largely upon those chances which determine the se- 
lection of counsel. These are, of course, necessary human draw- 


59 A. A. Bruce, “The Illinois Ten Hour Labor Law for Women,” 8 Micu. L. Rev. 
1; G. S. Corwin, ‘‘The Supreme Court and the Fourteenth Amendment,” 7 Micu. 
L. Rev. 643; Ernst Freund, “ Limitation of Hours of Labor and the Federal Su- 
preme Court,” 17 GREEN Bac 411, “Constitutional Limitations and Labor Legis- 
lation,” 4 Int. L. Rev. 609; L. N. Greeley, “The Changing Attitude of the 
Courts toward Social Legislation,” 5 Int. L. Rev. 222; Learned Hand, “Due Process 
of Law and the Eight Hour Day,” 21 Harv. L. REv. 495; Sir Frederick Pollock, “The 
New York Labor Law and the Fourteenth Amendment,” 21 L. Quart. REv. 211; 
Roscoe Pound, “Liberty of Contract,” 18 YALE L. J. 480. Cf. Mr. Wigmore’s 
comment on “ The Qualities of Current Judicial Decisions,” 9 ILL. L. REv. 529, 530-1. 

But see Atkins v. Grey Eagle Coal Co., 84 S. E. 906 (1915), where the Court of © 
Appeals of West Virginia sustained a truck act, in effect overruling the decision in 
State v. Goodwill, 33 W. Va. 179 (1889), and cited among its authorities Professor 
Pound’s article, “Liberty of Contract,” 18 YALE, L. J. 480. 

60 See Mr. Justice Swayze in “The Growing Law,” 20 YALE, L. J.’ 1, 18-19. 
People v. Schweinler Press, 214 N. Y. 395, 411, 108 N. E. 639, 643 (1915). 
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backs, and the practice works out well. enough in controversies 
where purely individual interests are represented by counsel. 
This is not the situation in cases such as the one before the Massa- 
chusetts court. The issue submitted to the court in fact was 
the issue as determined by the District Attorney of Worcester 
and counsel for the Boston and Maine Railroad. In truth, the 
issue was between the Court and the Legislature. In such a case 
either the legislative judgment should be sustained if there is “no 
means of judicial determination” that the legislature is indis- 
putably wrong,“ or the court should demand that the legislative 
judgment be supported by available proof.” It would seem clear 
that courts have inherent power to accomplish this by indicating 
the kind of argument needed to reach a just result; or even by 
calling for argument from members of the bar — officers of the 
court — of particular equipment to assist in a given problem.* 
If legislation be necessary New York furnishes an example in 
its recent enactment authorizing the courts to request the at- 
tendance of the attorney general in support of an act of the legis- 
lature when its constitutionality is brought into question.™ 

These, after all, are only expedients. Fundamental is the need 
that the profession realize the true nature of the issues involved in 
these constitutional questions and the limited scope of the review- 
ing power of the courts.” With the recognition that these ques- 
tions raise, substantially, disputed questions of fact must come the 
invention of some machinery by which knowledge of the facts, 
which are the foundation of the legal judgment, may be at the 
service of the courts as a regular form of the judicial process. 
This need has been voiced alike by jurists and judges. Once 

61 Hadacheck v. Sebastian, 239 U. S. 394, 413 (1915). Price v. Illinois, 238 U. S. 
446, 452 (1915). : 

® Professor Ernst Freund, ‘Constitutional Limitations and Labor Legislation,” 
4 Itt. L. Rev. 609, 622. 

8 It is interesting to note that the chief arguments in the series of cases beginning 
with the Muller case were made by an amicus curiae, Mr. Louis D. Brandeis, in behalf 
of the National Consumers’ League. 

* New York LAws, 1913, ch. 442, p. 919. 

% See 28 Harv. L. REV. 790. 

% Professor Roscoe Pound, in “Legislation as a Social Function,” 7 Pub. Am. 
Soc. Soc’y, 148, 161: “In the immediate past the social facts required for the exer- 
cise of the judicial function of law-making have been arrived at by means which may 


fairly be called mechanical. It is not one of the least problems of the sociological 
jurist to discover a rational mode of advising the court of facts of which it is supposed 
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the need shall be felt as the common longing of the profession the 
inventive powers of our law will find the means for its satisfaction. 
Felix Frankfurter. 


Harvarp Law ScHOOL. 





to take judicial notice.” So (in dealing with a somewhat similar problem) Judge 
Learned Hand, in Parke Davis & Co. v. Mulford & Co., 189 Fed. 95, 115: “How long 
we shall continue to blunder along without the aid of unpartisan and authoritative 
scientific assistance in the administration of justice, no one knows; but all fair per- 
sons not conventionalized by provincial legal habits of mind ought, I should think, 
unite to effect some such advance.” Cf. also, Steenerson v. Great Northern Ry., 69 
Minn. 353, 377, 72 N. W. 713, 716 (1897). 





HARVARD LAW REVIEW 


PROPERTY IN CHATTELS 
I 


PROPERTY IN THE TRESPASSER 


I it true that the common law ever thought of a trespass as con- 
ferring the absolute property in the chattel on the trespasser? ! 
No such result would have followed from the application of dis- 
seisin to chattels, for the doctrine of ownership which Professor 
Ames treats under that head is admittedly a doctrine of divided 
ownership with the right to possession in the disseisee and the pres- 
ent enjoyment and right of alienation in the disseisor.? It is only 
by combining disseisin with the fact that trespass was not an ac- 
tion for the specific recovery of property and limiting the disseisee’s 
remedy to the action of trespass that any such result is reached.’ 
Nowhere in the books is to be found any intimation of such abso- 
lute change of property by a trespass, and it is so counter to fun- 
damental notions that not only have prevailed from the later Middle 
Ages to our own time, but seem to have been just as fundamental 
in the earlier law of which Pollock and Maitland treat,* that the 
burden of proof is heavy on him who would establish it even for 
a time. 

It is not until the reign of Edward III that we find the “prop- 
erty” in a chattel ascribed to a trespasser or thief.’ If at that time 
there was a right to the specific recovery of chattels taken by way 
of trespass as there was admittedly of chattels taken by way of 
theft, the notion that this “ property ” of the trespasser was an ab- 
solute property must fall. “Our common law . . . seems to have 
started in the twelfth and thirteenth centuries with a stringent 
prohibition of informal self help,” ® and Britton supposes a case 





1 Ames, “Disseisin of Chattels,” 3 SzLEcT Essays In ANGLO-AMERICAN LEGAL 
HISTORY, 549. 

2 Tbid., 543. 

* Ibid., 549. 

4 2 History or ENGLIsH Law, 2 ed., 168 n. 2. 

5 Ames, 3 SELECT EssAys, 542. 

6 2 Pottock & MAITLAND, History oF ENGLISH LAw, 2 ed., 169. 
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where on an appeal for stealing a horse, the appellee proves the 
horse his own and thus escapes the gallows but loses his horse be- 
cause he has had recourse to force rather than to judgment.’ In 
18 Edward III, however, a plaintiff in trespass urges that “even 
though the mine was dug in his [the defendant’s] freehold, as he 
says, nevertheless through our having the lead in our hands the 
property in it came to us, in which case he could not lawfully take 
it away from us, but would be put to his action.” * But the point 
is not allowed. Proprietary pleas were not allowed in trespass, but 
it seems doubtful whether even from the first a jury in such a case 
would have found there had been a taking of the goods of the plain- 
tiff. 

What Maitland says as to real property that by the death of 
Edward III the common law seems to have taken its final form, 
that in general possession was not protected against ownership,° 
seems to have been as true in the case of chattels as in the case of 
land. It is said that it was during the fourteenth, fifteenth, and six- 
teenth centuries that the right of self-redress received its greatest 
expansion.!° Littleton tells us that descent did not cut off a right of 
entry to a chattel real," and this has been applied also to goods.” 

Nor is it at all certain that there was not a right of specific re- 
covery in the greater number of cases of trespass through the action 
for a chose adirrée in the local courts." It was the civil action that 
corresponded to the action for a theft “ and the limitation of ac- 
tions of trespass in the King’s courts to cases where the chattel was 
worth forty shillings must have made the relief in the local courts 
in cases of trespass all important.” 

Until within the last century the law as to the specific recovery 
of chattels seems to have been much the same as it was in the 





7 1 Nicu. Britt. 115, 116, cited 2 P. & M., 2 ed., 168. 
8 Y. B. 17 & 18 Epw. III (R. S.) 628. 
9 4 LAw Quart. REv. 280. 
10 28 Law Quart. REV. 266. 
1 Co. Litt. 249 a. 
2 Com. Dic. Brens (E). 
18 Professor Ames thinks on the whole that there was not. “History of Trover,” 3 
SELECT Essays, 438. 
4 2P.& M., 2 ed., 161. There was some doubt as to whether it lay in case of a 
wrongful taking, 161 n. 4. 
See 2 P. & M., 2 ed., 150. 
6 Tbid., 154. ‘ 
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early years of Edward III. If anything the chances of specific 
recovery had been lessened, for although in detinue one was not 
sure of recovering the property, as the defendant had his option of 
returning the property or paying its value, still there was more 
probability of the return of the chattel than in trover, and trover 
had largely superseded detinue until it was revived by the Common 
Law Procedure Act of 1854, giving the successful plaintiff a definite 
right to the property.!” Replevin in practice was still usually con- 
fined to cases of distress and there was a question in 1856 as to 
whether it lay in any other case."® 

As far as specific recovery is concerned, there would probably be 
as much ground for arguing that in 1800 a trespass effected an 
absolute change of property in a chattel as in 1326. But if anyone 
in 1800 had asked a lawyer whether a trespasser gained the absolute 
property in the chattel by his tort, there is little doubt that he - 
would have responded in the negative just as had the judges of the 
1400’s,! and their proof would have been his proof that replevin 
lay in such a case. This concurrence of replevin with trespass 
would have been largely if not quite theoretical. But while Pro- 
fessor Ames, it would seem correctly, traces this theoretical con- 
currence back as far as the institution of the writ de proprietate 
probanda * which allowed of the continuance of replevin proceed- 
ings if property were found in the plaintiff, notwithstanding a claim 
of property by the defendant, he would seem to have been in error 
in placing the institution of that writ in the reign of Edward III 
rather than in that of his predecessor.2" He doubted ” the correct- 
ness of the reference to it as of 2 Edward III, Iter North,” on the 
ground that Stonore and Shardelowe, to whom apparently reference 
is made, were not then judges, but Stonore was apparently at that 
time a judge of the Common Pleas,™ and Shardelowe, although not 
yet raised to the Bench, may well have been on circuit, and there 
is an express reference to the writ in 19 Edward II.” The reference 
in the Abbrevatio Placitorum * to an attachment proceeding for a 





17 MAITLAND, Equity, 365. 18 Mennie v. Blake, 6 E. & B. 842 (1856). 
19 See infra, pp. 385-6. 20 3 SELECT EssAys, 553. 

2 JTbid., 552. 2 LECTURES ON LEGAL History, 68 n. 5. 
% Fitz. Apr., Prop. Pros. 4. 

*% See Foss, BIOGRAPHICAL DICTIONARY OF THE JUDGES OF ENGLAND. 

% Fitz. Apr. REp. 26. 

% 18 Epw. II, Ab. Pl. 348-340, rot. 17, quoted in Ames, LECTURES, 67. 
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false claim of property in replevin would rather confirm this than 
otherwise, for such a proceeding is expressly provided for in the 
writ.2”_ That theoretical concurrence was not accompanied by con- 
currence in practice would indicate that the demand for specific 
relief was not great. But what Professor Ames said as to absolute 
property in the trespasser was obiter. His main thesis was disseisin. 

Lord Esher, in 1891,?8 expressed the opinion that the property 
in chattels is not changed by the running of the Statute of 
Limitations. If this be so, the law of adverse possession with 
regard to land is of little help to us in the law of chattels and a 
rich field of analogy is lost. Lord Esher’s opinion, however, was 
given without the benefit of Professor Ames’ work,” and it does not 
seem likely that it will be followed; but the evident assumption 
on which he was proceeding — that disseisin had been peculiar 
to land — may cause us to question how far those ideas which are 
peculiarly associated with disseisin, as distinguished from adverse 
possession, found expression in the law of chattels. 

The difference between the old disseisin and the modern adverse 
possession may be brought out by an analogy from the law of na- 
tions. In the old books, a belligerent who had seized the territory 
of his enemy might call it “his” even during the continuance of 
military operations. By right of conquest the inhabitants now owed 
him allegiance and might be compelled to serve in his armies.*® 
Thus prior to the Napoleonic wars, territory seized by the French 
armies and the inhabitants thereof became French by the fact of 
seizure. The effects of conquest, however, were profoundly modi- 
fied by the doctrine of postliminium or postliminy, by which on the 
retaking of the territory title revested in the old sovereign as from 
the beginning, the old allegiance was restored and transfers of land 
made in the meantime invalidated. The doctrine of postliminy 
did not in general apply to movables. To-day conquest has been 
relegated to a subordinate place in treatises on international law 
and military occupation has taken the place of importance once 
held by it. No longer may the inhabitants of occupied territory 

27 REG. BREV. 85. 

%8 Miller v. Dell, L. R. [1891] 1 Q. B. 468. 


29 3 SELECT Essays, 571. 


30 See, for instance, MARTENS, SUMMARY OF THE LAw oF Nations, Bk. VIII, Ch. 
III, § 8. 


3t See PoTHiER, TRAITE DES PERSONNES, Title II, § 1. 
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be compelled to take the oath of allegiance to the occupant, nor be 
compelled to serve in his armies. The occupant’s rights are of a 
temporary, provisional nature and do not extend to the alienation 
of land. 

It is the same distinction, it is believed, that marks the difference 
between the old disseisin and the modern adverse possession. 
The old disseisin was a doctrine of change of title which might be 
revested as from the beginning by the reéntry of the disseisee.” 
The modern adverse possession is a doctrine of inchoate title which 
may ripen into perfect title by the lapse of time. Old notions of 
conquest were contrary to the morality of the time as preached by 
Rousseau and others and failed to satisfy juristic conceptions of the 
distinction between ownership and possession. No such crusade 
as that of Rousseau was directed against disseisin, but its inadequacy 
to satisfy present moral and juristic conceptions is evidenced by 
the desuetude into which it has fallen. Much, however, that was 
law under the old conquest is still law under military occupation, 
and also much that was law under disseisin holds good under ad- 
verse possession. In many cases the result has been merely a 
change of emphasis. 

There is much probability that livery of seisin was once as es- 
sential to the transfer of title to chattels as it was of title to land.* 
If this was so, it must have been impossible for one to transfer the 
property in chattels in the adverse possession of another. But 
there was less occasion to pass on this question in the case of chat- 
tels than there was in the case of land, and how little that occasion 
was may be gathered from the very scanty evidence either way 
which Professor Ames was able to find in the Year Books.** What 
evidence there is from the 1400’s is rather against the non-assign- 
ability of such property than for it,* but already in the 1400’s it 
had become possible to transfer chattels by deed * or sale *” with- 
out delivery, and it is possible that the views expressed then marked 





*% The analogy between this and postliminy has been noticed by common-law 
writers. See 3 Bi. Com., Ch. 12, 210; STEARNS, REAL ACTIONS, 410. 

3 2P. & M., 2 ed., 180. 

* See “Disseisin of Chattels,” 3 SzLEcT Essays, 555-560. 

% Danby, C. J., Needham and Vavasor were against it, while Brian, C. J., was for 
it. Littleton, as counsel, was for it but was overruled. See infra, pp. 385-6. 

36 See the cases cited in Cochrane v. Moore, L. R. 25 Q. B. D. 57 (1890). 

87 See BLACKBURN, SALE, 283 ef seg. But see also Maitland, “Mystery of Seisin,” 
3 SELECT Essays, 610 n. 
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a departure from earlier ideas. In Fitzherbert * is cited a case 
from the time of Edward III which, if correctly reported, would 
support this view. But the suspension of the disseisee’s right of 
alienation in the case of land would probably not have been thought 
of as divesting his property or right of property *® and no such re- 
sult would necessarily have followed a suspension of the right of 
alienation in the case of chattels. 

Nor would any common lawyer probably have thought of a dis- 
seisin as working a change of “property” in land. In striking con- 
trast with the possessory actions such as the assize of novel dis- 
seisin was the proprietary writ of right. In so far as “ property” 
was thought of in connection with land it must have been generally 
identified with the best right which was the foundation of the writ 
of right rather than with the seisin of free tenement which was the 
disseisor’s.“° But the doctrine of estates did not apply to chattels, 
and if disseisin was to be applied to chattels at all, it is hard to see 
what terms could have been found to express the nature of the rights 
of the disseisor and disseisee other than those used by Brian, C. J. — 
“property ” and “ right of property.” “! This ascription of “‘ prop- 
erty ” to the disseisor and the denial of it to the disseisee must have 
seemed the less strained from the fact that property then as now 
was commonly used to indicate the thing which was the subject 
of the right as well as the right itself. Brian, however, was not 
using ‘‘ property ” to indicate the res, and he had to argue that his 
“property ” and “ right of property ” were not the same thing, and 
although he found support for this usage of terms in the cases cited 
by Professor Ames from the time of Edward III,” this usage ap- 
parently seemed as strange to most of the judges of the 1400’s as it 
does to us.* “Property” to them meant “right of property,” some- 
thing akin at least to our ownership, and this they were unwilling 
to ascribe to the trespasser. Disseisin of chattels might have had 
a better chance had it not been for the unfortunate language in 
which it was clothed. 

“Property ” seems to have been ascribed to a thief even earlier 





38 ABR. REP. 43, trans. by Prof. Ames, 3 SELECT Essays, 559. Query as to whether 
the last sentence in Prof. Ames’ translation was in the original report or was an 
addition of Fitzherbert. For a similar case, see infra, p. 393-4. 

39 See following paragraph. 

40 See 2 P. & M., 2 ed., 78, 153 n. 4. Y. B. 6 Hen. VII, 9-4. 

# 3 SELecT Essays, 544. ® Infra, pp. 385-6. 
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than to a trespasser.“ Professor Ames’ statement of the case is as 
follows: 


“John v. Adam was a case of replevin in the detinet for sheep. Avowry 
that the sheep were stolen from the plaintiff by M.,; who was driving 
them through the defendant’s hundred; that M., to avoid arrest, fled 
to the church and abjured the realm, and so the defendant was seised 
by virtue of his franchise to have the goods of felons. Certain formal 
objections were taken to the avowry, to which Herle, C. J., answered: 
‘Whatever his avowry be, you shall take nothing; for he has acknowl- 
edged that the property was once in you, and afterward in him who 
stole them; and now he affirms the property in himself, and therefore, 
although he cannot maintain the property in himself for the reason al- 
leged, still you shall not have the sheep again, for he gives a mesne; 
namely, the felon in whom the property was.’ ” © 


The case is not, however, an authority for the statement that ‘‘the 
goods, having become by the theft the property of the felon, were 
forfeited as a matter of course with the rest of his chattels.” “ 
Herle, C. J., said that it would be “hard law”’ if it were so; to which 
it was replied that “it is coroner’s law that he, whose goods were 
taken, shall not have them back unless the felon be attainted at 
his suit.” 4” 

The case is interesting as an attempt to use replevin in a case of 
theft and that as against one holding subsequently to the thief. 
But it is unfortunate that felony was involved. Otherwise despite 
its procedural handicap, replevin might have developed into an 
effective remedy against the third hand. Its recuperatory charac- 
ter gave it an advantage in this respect over trespass. As it was, 
however, the fact that the action was brought against one subse- 
quent to the wrongdoer was fatal. Disseisin offered a ready ex- 
planation for denying the plaintiff recovery. The beasts were not 
“his” at the time of the taking by the defendant. 

In the following century the same point was made against 
allowing an appeal of felony against a second thief.“* The argument 
evidently was that after the first theft the appellor could no 


“ Y. B. 8 Epw. III, 10-30. 

# 3 SELECT Essays, 542. 

%° Tbid., 543. 

47 Trans. Ames, “History of Trover,” 3 SELEcT Essays, 421. See 2 P. & M., 
2 ed., 165. 

# Y. B. 13 Epw. IV, 3-7. 
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longer call the stolen goods “his,” but the appeal had been of old 
a remedy against even the twentieth hand “’ and it was held that 
by the first taking the property was not out of the appellor and that 
the appeal lay. For purposes of replevin one from whom goods 
had been stolen could no longer call the goods “his’’; for purposes 
of appeal he could. But the rule as to the appeal was taken 
more broadly. It was the accepted law of the Year Books that a 
theft did not change the “ property” in the stolen goods. 

A case in trespass in the year following the replevin case is en- 
lightening on trespass as a disseisin.*! During the course of the 
argument, Shardelowe, J., said: 


“The timber of the house pulled down during the estate of the dis- 
seisor is never said to be the chattel of the disseisee, for if you pull down 
my house and carry off the timber and I bring my writ of trespass, the 
writ will say Quare prostravit domum suam, meremium inde asportavit, 
and not meremium suum.” 


To which counsel replied: “Sir, it is true and the cause is this, 
that the house was yours and the timber from it will be considered 
yours.” This case finds a close parallel * a few years later in Pro- 
fessor Ames’ other case,* where on a bill of trespass brought by 


the plaintiff for carrying off his horse and killing it, 


“the defendant prayed judgment of the bill, since you have confessed 
the property to be in us at the time of the killing, and so your bill is 
repugnant; for by the tortious taking, the property was devested out of 
you and vested in us, and therefore we could not kill our own horse 
contra pacem.” 





49 2P.&M., 2 ed., 164. 

50 STAUNF. PL. Cor. 614, 1884; Fitz. ABR. Cor. 39; Bro. Abr. Cor. 171; FINcs, 
Law, 210; VinER, ABR. Property (E 4); Com. Dic. Brens (E). Pollock and Mait- 
land attempt to explain away the ascription of “property” to the thief. 2 P. & M., 
2ed., 165. The truth of the matter.would appear to be that “property” was not as- 
cribed to the thief in the Year Books except in the replevin case quoted above from 
Professor Ames and possibly in some other rare instance. 

5. Y. B. Epw. III, 2-4. On the point being raised shortly afterwards as to whether 
trespass for an ouster lay where the plaintiff would have been entitled to an assize, it 
was after some deliberation allowed. Y.B.(R.S.) 11 & 12 Epw. III, 503-505, 517- 
519; Y. B 14 Epw. III, 231, cited by Prof. Ames, 3 SELEcT Essays, 553 n. 2. 

8 Brian, C. J., argues from a case like the above to cases of trespass where land is 
not involved. Y. B. 6 Hen. VII, 9-4. 

383 Y. B. 27 Ass., pl. 64. 

4 Trans. AMES, 3 SELECT Essays, 542. 








382 HARVARD LAW REVIEW 


The bill was adjudged bad. The substantial defense of the de- 
fendant had been that the horse had been taken damage feasant, 
that it had been put in the pound, that it had jumped the enclosure 
and then been tied to a post within the pound on which it had 
killed itself. A new bill was brought in which nothing but the 
killing was alleged and the plaintiff recovered. It is to be noticed 
that on the second bill no attempt was made to take advantage of 
trespass ab initio, as would have been done at a later day. That 
doctrine was still for the future,” but the exclusion from the bill 
or writ in trespass of anything but the charge of taking and aspor- 
tation must have contributed to the establishment of the general 
form for trespass de bonis asportatis and so helped prepare the 
way for trespass ab initio in cases of distress. 

Even in the time of Edward ITI, as we have seen, the argument 
of a plaintiff that even although the ore he had dug had come from 
the defendant’s freehold, through having the lead in his hands, 
the property in it had come to him and the defendant could not 
lawfully take it away from him, received scant attention. 

That the notion of a change of “property” by a theft had 





55 The foundation for trespass ab initio lay in the fact that from an early day any 
slip in the complicated code of distress was likely to subject the distrainor to the appeal 
or trespass (infra, p. 391). Something closely akin to it is to be found in Y. B. 5 
Epw. II, 134, 135. But to treat it too largely is to ignore the very technical char- 
acter of the doctrine that has come down to us under that name. In 1410 (Y. B. 11 
Hen. IV, 75-16) where the defendant in trespass for a breaking and entering had 
pleaded an entry to view waste, the plaintiff replied that the defendant had broken in 
on entering and remained a day and a night. The defendant objected that this matter 
was not contained in the writ or count and that no response to it was necessary. The 
objection was not allowed, Hill, J., stating that the subsequent tort would be intended 
as the cause of the entry, and Hankford, J., that in a like case all would be adjudged 
tortious. The definite establishment of the doctrine would appear to date from 1431. 
In a like case in that year (Y. B. 9 HEN. VI, 29-34) Paston, J., urged that the plaintiff 
should take issue on the intent with which the entry had been made and not allege 
new matter, but Babington, C. J., held that issue should not be taken on the intention 
but on whether claim of fee had actually been made which was matter of fact. He 
was acting on the same principle as Brian, C. J., when the latter said: “It is common 
learning that the intent of man shall not be tried, for the devil himself doth not know 
the intent of man” (Y. B.17 Epw. IV, 2-2). Issue was finally taken on the facts al- 
leged in the plaintiff’s replication. Paston advised counsel for the plaintiff to “watch 
out, for the issue is of novel form.”’ In Edward IV’s time the rule of the case had be- 
come accepted doctrine (Y. B. 2 Epw. IV, 5-9; 12 Epw. IV, 9-20; 13 Epw. IV, 
9-5). In 1482 an entry is said to have become tortious a principio (Y. B. 21 Epw. IV, 
19-22) and in 1490 we get the modern trespasser ab initio (5 HEN. VII, 110-2). 

% Supra, p. 375. 
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been the peg to hang the decision on rather than the underlying 
reason for denying replevin against one holding subsequently to 
the thief is evidenced by the reasons given for denying trespass 
against the second trespasser. The earliest case in point cited 
by Brooke *’ is a case of ejectment from wardship,®* which was an 
action in the nature of a trespass.*® It was there said that “if a 
man ejects another, and then another ejects him, the first who is 
ejected will not have an action of ejectment against the tenant 
of the wardship but writ of right.” The point was conceded. 
The guardian in chivalry had a writ of right on which he could fall 
back,® but in the ordinary case of trespass to chattels there was 
no such writ to which to resort. -Nevertheless in this case also 
trespass was denied against the second trespasser despite the fact 
that because of the lack of other action to fall back upon the cases 
were not parallel. 

A more satisfying reason for denying trespass against the second 
trespasser was given by Brian, C. J., himself and his companions. 
In a charge to the jury he said: 


“Tf one takes my horse vi et armis and gives it to S., or S. takes it with 
force and arms from him who took it from me, in this case S. is not a 
trespasser to me, nor shall I have trespass against him for the horse, 
because the possession was out of me by the first taking; then he was 
not a trespasser to me, and if the truth be so, find the defendant not 


guilty.” @ 


Not except in Brooke’s “ gloss ’’ is the result ascribed to a change of 
“ property ” by the first trespass. And that it was not dependent 
on change of “ property ”’ or even disseisin is shown by the position 
taken by many of the judges at this time as to the much-mooted 
question of the right of the disseisee after reéntry to trespass 
against an intermediate trespasser or one holding under the dis- 


57 Apr. TRES. 256, Ey. Cust. 8. 

58 Y. B. 38 Ass., pl. 9. 

59 See Y. B. 17 & 18 Epw. III (R. S.) 392 and 3 HoLtpsworth, History or ENGLISH 
LAW, 13 0. 5. 

69 As to the right of the guardian in chivalry to a writ of right, see 3 Hotpsworts, 
History oF ENGuisH Law, 13. 

61 The case of ejectment from wardship is a striking confirmation of Pollock and 
Maitland’s general argument as to the significance of the rule denying trespass against 
the second trespasser. 2 P. & M., 2 ed., 167. 

& Y. B. 21 Epw. IV, 74-66, trans. Ames, 3 SELECT Essays, 549. 

* Bro. ABR., TRESP. 358. 








384 HARVARD LAW REVIEW 


seisor. By the reéntry the freehold had revested in the disseisee 
from the beginning. The peculiar effects of disseisin had been wiped 
out. Notwithstanding this, Constable, Kingsmil, Frowike, and 
others in 1498 were of the opinion that even after reéntry the dis- 
seisee would not recover in trespass against the feoffee of the 
disseisor ‘‘for two reasons, the one, as aforesaid, he is in by title, the 
other, the trespass was not made by him but by the first disseisor. 
And the law is to the same effect where my disseisor is disseised, 
and I reénter, the second disseisor will not be punished.” ™ 
The views of Brian, C. J., and his companions were applicable to 
replevin as well as to trespass. Herle, C. J., in the time of Edward 
II had said that replevin was the most “ possessional thing ” there 
was.” It was the idea of trespass to property “‘as an extension of 
that protection which the law throws around the person” © that 
was uppermost in the minds of Brian, C. J., and his companions 
and those other judges, of the time of Henry VII, just as it was three 
centuries and more later to Lord Denman. 

The holdings in the above cases seem to have been as good law in 
1800 as they were when made. It was still true that replevin did 
not lie against the “‘vendee or bailee of a trespasser, nor against 
a second trespasser”; ®’ for the continuous carrying away of trees 
cut on another’s land, a special form of trespass quare clausum and 
not trespass de bonis asportatis still lay;®* in trespass de bonis 
asportatis the taking and carrying away were all that were charged, 
although the real cause of the action were some subsequent act 
which now brought into play the doctrine of trespass ab initio 
and trespass did not lie against the second trespasser.® In the 
language of the pleader the property could not have been laid in 
the plaintiff in these cases as of the time of the subsequent wrong. 
This language would have had a familiar sound to Herle, C. J., 
and it is doubtful whether he would have given a very much wider 
scope to its meaning than his modern successor. At least we know 
that when one atternpt was made to carry it beyond the law of ac- 





* Y.B. 13 Hen. VII, 15-11. There was a conflict on this point. See Ames, LEc- 
TURES ON LEGAL History, 230; also STEARNS, REAL ACTIONS, 416 n. 

& Y.B. 3 & 4 Epw. II (S. S.) 72. 

® Rogers v. Spence, 13 M. & W. 571, 581 (1844), cited 2 P. & M., 2 ed., 42. 

8? Ames, 3 SELECT Essays, 554, citing Mennie v. Blake, 6 E. & B. 847 (1856). 

68 PoLLock & WRIGHT, POSSESSION, 230. 

69 Tbid., 151. 
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tions and into the general law of property he made a vigorous 
protest.” 

But however far the judges of the time of Edward III might have 
been willing to go in applying disseisin to chattels, to whatever 
extent they were ready to ascribe “ property” to trespassers or 
thieves, most of their successors in the following century saw in 
the ascription of ‘‘ property” to the trespasser not disseisin but dis- 
seisin by election,” and disseisin by election was purely remedial.” 
To them it was the proceedings in trespass rather than the trespass 
itself that divested the property, and the proceedings in trespass 
had this effect because they were for damages alone and therefore 
involved a waiver of the right to the property itself. 

Disseisin by election appears in an action of trespass brought in 
1440 for the taking of a horse and other goods and chattels.” 
The defendant pleaded that the plaintiff had taken his grain and 
that he had taken the horse damage feasant to the grain. It was 
objected that the defendant had shown by his plea that the prop- 
erty in the grain was out of him at the time of the taking of the 
horse. To this Newton, C. J., replied: 


“Tf you had taken my chattels it is at my wish to sue a replevin, 
which proves that the property is in me, or to sue a writ of trespass, 
which proves that the property is his who took them and so it is at my 
wish to waive the property or not. So here, he has not waived the prop- 
erty for he has justified for damage feasant in the said grain.” 


Markham insisted that a new possession was necessary before the 
distraint. To which Newton said: 


“Suppose that you take my goods in A. and carry them to B. and then 
from B. to C., by your taking in A. the property is out of me and still 
I will have a good action of trespass of the taking from B. to C., which 
proves that the property is in me at my wish.” 


In 1462 “ Danby, C. J., used the same reasoning based on the con- 
currence of replevin with trespass in denying the point made by 


70 Supra, p. 380. 

71 Ames, 3 SELECT Essays, 553. 

7 “A disseisin by election was not the foundation of rights in the disseisor; it did 
not operate at all to the prejudice of the person who elected to be disseised, but on 
the contrary, afforded him a convenient remedy through which to enforce his rights.” 
3 Gray, CASES ON PROPERTY, 2 ed., 34 n. 

% Y. B. 19 HEN. VI, 65-5. See also Ames, 3 SELECT Essays, 553. 

“4 Y. B. 2 Epw. IV, 16-8. 
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Littleton, who was then of counsel, that a gift by a bailor to one 
who had taken the chattel from the bailee was void. Danby’s 
remarks were in support of Needham, J., to whose statement Little- 
ton had taken exception. 

Disseisin by election was expressly invoked by Vavasor, J., 
in a similar case in 1495. He said: 


“Although one take the possession from me, still he is not able to 
take my property from me, for it is proved that my property remains 
for I will have replevin which proves the property entirely in me, for if 
he wishes to claim property it will be found against him and with me. 
And so, if he was able to have this by the taking, then I would receive 
nothing by replevin against him. And so one is able to bring writ of 
detinue, which proves that the property is not out of him if he does not 
wish it, but he may if he wishes, bring action of trespass, for he is able 
to be out of the property if he wishes, as one is able to be disseised of 
rent if he wishes by bringing the assize, but it is at his wish. And so it 
is of goods taken. One can divest the property out of himself, if he wishes 
by bringing action of trespass, or demand property by replevin or writ 
of detinue.” ® 


To this Brian, C. J., did not agree. He admitted that neither the 
bailment nor the trover in detinue were traversable, but said that 
detinue would lie only where the defendant came by the goods 
loyally and allowed replevin but on the ground that it was of prop- 
erty which the plaintiff had at the time of the taking. But as early 
as 1358 it had been held that a plaintiff might have replevin though 
it was only by bringing the action that the property was vested in 
him, so that he had not had the property before the time of action 
brought; and if replevin had not at least assumed property in 
the plaintiff at the time of action brought, there would not have 
been that “contrairiositie” ” in the supposal of the writs of re- 
plevin and trespass emphasized in the Year Books and noted by 
Professor Ames. It was in this connection that Brian made the 
statement which Professor Ames has made his text: 

“And so in my opinion the property is divested by the taking, and 
then he has nothing but a right of property, and so the property and the 
right of property is not all one.” 


% Y. B. 6 Hen. VII, 8-4. 

% Fitz. ABR., REPLEVIN, 43. See Co. Litt. 145 0. 

7” Ames, 3 SELECT Essays, 551, citing the Year Books. See especially the state- 
ment by Newton, Y. B. 8 Hen. VI, 27-17, which precedes the case in 1440 for the tak- 
ing of the horse damage feasant by some eleven years. 
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The contrast between replevin and detinue on the one hand and 
trespass on the other was not new. The former were recuperatory, 
the latter was not, and so they seem to have survived to the execu- 
tor from the first while trespass was denied until in 1330 a statute 
allowed the executor to bring trespass for goods carried away in 
the lifetime of his testator.”* The importance of this recuperatory 
element in the notion that replevin affirmed property in the plain- 
tiff may be seen from what was said in 1489 ” as to the appeal 
of felony.. On an indictment for larceny the defendant pleaded 
that he had been acquitted of the same felony in another county. 
To Hussey, C. J., this seemed no plea. 


“And as I understand, trespass for battery committed in one county 
cannot be found in another county on pain of attaint; and the same 
law of goods taken and carried out of the county where they were 
taken, it can only be found in the county where the taking oc- 
curred, and that on pain of attaint. But the law is otherwise in appeal; 
for there he may bring an appeal in each county where the goods are 
carried. And this has been a diversity, for the appeal is to recover his, 
goods, and affirms property continually in the party, etc., but it is other- 
wise of trespass; for it is not to recover the goods but damages for the 
goods, etc. And, sir, I take it, if one steals my goods, and another steals 
the goods from him, I shall have an appeal against the second felon; 
but it is otherwise of trespass. And notwithstanding the appeal lies 
in each county where the goods are carried, still he cannot be indicted 
except where the taking was made, for the indictment is not to have the 
goods, etc.; and that has been the diversity between indictment and 
appeal.” *° 


To this diversity between appeal, indictment, and trespass, Fair- 
fax, J., agreed. 

Aside from the relief afforded, there was another respect in which 
replevin at one time differed from trespass, and that was in the 
wrongs which they remedied. Replevin was originally a proceed- 
ing in case of distraint and remained primarily such to recent times. 
On the other hand the use of trespass in cases of distress was dis- 
tinctly limited. To Professor Ames “trespass and replevin were 
thus fundamentally distinct and mutually exclusive actions. 
The one was brought against a disseisor; the other against a cus- 





78 See AMES, 3 SELECT Essays, 557, 581. 
79 Y. B. 4 Hen. VII, 5-1; BEALE, Cases ON CRIMINAL LAw, 820. 
80 Trans. BEALE. 
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todian.” *' If trespass for an asportation was so pronouncedly 
an action against a disseisor, then there is ground for arguing that 
there was a strong analogy between it and the assize, and as tres- _ 
pass to land would not at first lie for a disseisin, for arguing that 
trespass for an asportation had more in common with the assize 
than it did with trespass to land. Professor Ames goes to that 
length, making trespass to land and replevin analogous and setting 
them over against the assize, trespass for an asportation,“and the 
appeals. But any theory that would make trespass to land and 
trespass to chattels fundamentally distinct would destroy an 
analogy much in use throughout the Year Books and after and 
substitute in its place one that at best early disappeared. 

The wrongs charged in the writs of trespass de bonis asportatis 
and replevin differed in that in the former it was a taking and 
carrying away v et armis and against the peace of the king that 
was charged, while in the latter it was a taking and unjust deten- 
tion. In the count the detention is specified as one against gage 
and pledge.* This was the count in the vee de nam in Bracton’s 
time and he tells us that it happened frequently that the lord 
might safely deny the detention against gage and pledge, but not 
the unjust seizure, whereupon both were in mercy.™ In the time 
of Edward I, it is said ® that the defendant still ought to respond 
to the detinue as well as to the taking, but although the like opinion 
was held by some in a case in the fifth year of Edward II the plea 
of the defendant to the taking of the beasts was received with- 
out his responding to the detinue.* Damages might still be 
given, however, where the taking was lawful but the detention 
tortious,®*” until finally where there was nothing but the tortious 
detention, the plaintiff was forced to resort to detinue.** The vi 
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et armis of the writ of trespass seem to have already become words 
of form in 4 Edward II,* while the surviving function of the contra 
pacem was to affect the charge with a tinge of criminality.” In 
effect, in the early years of Edward II the charge in each of the two 
actions had been narrowed down to an unlawful taking, and at that 
time we find replevin and trespass on the Statute of Marlborough 
for driving the cattle distrained out of the county treated as con- 
current actions.” 

So far indeed were the judges of the Year Books from feeling 
that trespass was not on principle an action to be used in case of a 
distress, that it was accepted doctrine that prior to the Statute of 
Marlborough * trespass vi et armis had lain against the lord who 
had distrained when rent was not in arrear.* This also was the 
understanding of Coke.“ Their history may have been at fault,® 
for trespass vi et armis was just becoming a writ of course about 
the time the Statute of Marlborough was passed, but the important 
point for us is that they saw nothing on principle to prevent the 
use of trespass vi et armis in such a case. They gave a narrow con- 
struction to the statute and allowed trespass against the lord’s 
bailiff. 

That replevin lay for a trespass was, as we have seen, the stock 
argument of the judges of the 1400’s to show that a trespass was 
nothing more than a disseisin by election. Brian, C. J.’s argument 
against disseisin by election would have been so much more 
effective if he could have denied the concurrence of replevin with 
trespass as he did of detinue. He made no such attempt, notwith- 
standing, as it would seem, that they were not concurrent in 
practice.*” If they had ever been “fundamentally distinct and mu- 
tually exclusive actions” it is hard to see how he could have recog- 
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nized them as “ theoretically” concurrent. The writ de proprietate 
probanda had removed the objection that replevin could be de- 
feated by a claim of property before the sheriff, but this had not 
been responsible for such change in attitude as to “property”’ 
in the trespasser as there may have been in the judges of the time 
of Edward III and the judges of the 1400’s, for it had been in- 
stituted at least as early as the time of Edward II * and its object 
seems to have been not so much to extend the scope of replevin 
as to make replevin more effective by keeping down false claims 
of property. When we get the first expression of the concurrence 
of replevin with trespass conira pacem, that by Gascoigne, C. J., 
in 1405,°° the writ de proprietate probanda is resorted to by way of 
argument to show that replevin was not concurrent with trespass 
in that where the property was found for the defendant at the 
sheriff’s inquest, the replevin proceedings were at an end. In 
practice replevin was regarded as a proceeding to settle disputes 
between landlords and tenants, or more broadly between distrainors 
and distrainees, but fundamentally the judges did not see why it 
might not be used generally in cases of trespass. In its early stages 
it could have been defeated by a claim of property just as trespass 
to land could have been defeated by a claim of freehold, but any 
distinction between actions based on the intention with which 
similar acts were done was likely to have short life in the Middle 
Ages, and it did in these cases. The anomalous character of the 
proceedings in replevin by which the sheriff handed over the prop- 
erty on mere complaint and before trial, gave occasion for the writ 
de proprietate probanda, and this writ helped to keep the fact of the 
old difference between replevin and trespass alive. But if they were 
ever fundamentally distinct it is hard to account for the unanimity 
of opinion in their “theoretical” concurrence in the later 1400’s. 
But not only would it seem that replevin and trespass were not 
fundamentally distinct and exclusive but that their relationship 
from the first was of the most intimate kind. Both were intimately 
connected with the appeal of robbery. A vee de nam was said to 
be ‘‘a kind of robbery against the peace of the king even more than 
a novel disseisin,”’ 1° while Littleton’? and Choke?” could 
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argue from the appeal to trespass. In early counts in appeal !” 
and trespass! we find the allegation that has come down to 
us through replevin from the vee de nam that the defendant had 
detained chattels against gage and pledge. In the first chapter of 
the Statute of Marlborough “‘distresses” and “‘revenges” are put 
under the like interdict, as trespasses, and it is only through the 
exception made in the third chapter that the lord escaped this 
general interdict. Even he was subject to the general fine if he 
distrained out of his fee }” or drove the distress out of the county.!% 
The legality of extra-judicial distress does not appear to have been 
ancient.!’ In the time of which Pollock and Maitland wrote, “the 
distrainor who did not observe all the complex rules of the code of 
distress was lucky if he extricated his neck from the noose,” 
and this is reflected in the trespass ab initio of later days. There 
was no such intimate connection between detinue and trespass, 
and one subject to an action of detinue did not become a trespasser 
ab initio by a subsequent misdemeanor. 

It is a significant fact that in the discovery of “the seisin of 
chattels” °° replevin and theft played a conspicuous part. In his 
presentation of the matter, Maitland was forced to rely for the 
most part on replevin cases "° in which the phrase “still seised” 
did not finally give way to “‘still detained” until the reign of Henry 
VI. As long as the defendant in replevin was “‘still seised” the 
plaintiff did not have to reply to the avowry,™ and this rule e¢ 
seisiatus placitet is found as far back as the laws of Henry I. 
“Tt is said that German law without foreign help got as far as this” 
in the protection of possession “* and we have already seen Herle’s 
statement that replevin was the “most possessional thing” there 
was.4® And the technical phrase running back to the Laws of 
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Henry I was de furto seisiatus.“* It was a “question of life and 
death whether the thief was taken in seisin of the stolen goads.” 7 
It seems likely that to a lawyer of the time of Edward I “disseisin 
of chattels” would sooner have suggested theft or the proceedings 
in replevin than trespass. Any unlawful ouster from land, it would 
seem, would from the first have subjected a man to the assize. 
The claim of freehold was important where the act was less than 
ouster and so of doubtful import."* Likewise it would seem that 
any unlawful taking of a chattel would have been considered a dis- 
seisin whether under claim of property or not. 

Whatever analogy there may have been between the assize and 
trespass for an asportation and the appeal, it was not an active one 
in the Year Books. It did not result in trespass being used against 
the second trespasser “° nor for a tortious transfer by the bailee,!”° 
and far from allowing the appeal against the second thief on analogy 
to the assize, it was put on the ground that the property had not 
been changed by the first theft."* On the other hand, the analogy 
between trespass to chattels and trespass to land was most active, 
and there is strong reason for thinking that so much of disseisin as 
drifted through to trespass for an asportation did so by way of 
trespass for a disseisin of land.” In the early examples of tres- 
pass quare vi et armis the destruction or asportation of goods is 
generally complained of as an incident to trespass to land™ and it 
was only slowly that the subforms of the general action developed. 
The development of these subforms does not appear to have gone 
very far in the reign of Edward III.” 

Viewed either as a commentary on the “his” of the writs of re- 
plevin and trespass or as another way of stating that one waived 
the property in a chattel by proceeding in trespass, the notion that 
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the “property” in a chattel could be changed by a trespass would 
seem to have been neither fundamental nor old. That it had what 
vogue it had with the glossators of the Year Books would appear 
to have been due partly to the great authority of whatever came 
from Brian, C. J., but principally to ine contrast made between 
felony and trespass in proceedings against the third hand.” 
It had early been held that a taking by way of distress did not alter 
the “property” in the goods,!”’ and this was re-affirmed in the year 
preceding the case against the second felon.”* The distrainor did 
not claim property in the distress but took it as security for the 
performance of some obligation. When the argument was made 
that the property had been altered by the first theft, the case of 
distress evidently presented itse’” and the same point was made 
as to the thief that he does not claim property. He does claim 
property in the accepted sense in which that phrase is used in 
connection with disseisin,’”* but evidently it was not disseisin that 
the judges had in mind. We now say that a taking is not a theft 
if it is under boné fide claim of right.“° A taking under a dispute 
as to title is not felonious. It was this that the judges had in 
mind and they were laying down a valid distinction between lar- 
ceny and trespass when they said that “‘a felon does not claim prop- 
erty” however far removed this may have been from disseisin. 
The contrast between felony and trespass is brought out in Fitz- 
herbert’s report of the case by the addition, after the words “for 
felony does not claim property,” of “otherwise is it of trespass.” #4 
A like diversity between trespass and the appeal is emphasized in 
the case from 1489 already quoted.” In the latter case the pro- 
cedural character of the contrast is evident. Fitzherbert’s addi- 
tion seems to be an assertion that trespass claims property and 
not necessarily that it alters it, but Brooke gives the latter explana- 
tion of the case against the second trespasser,” while Finch ex- 
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plains Professor Ames’ case where the defendant was charged with 
carrying off the plaintiff’s horse and killing it “4 by the “pretence 
of title” attributed to the trespasser in this case against the second 
thief." The statement made by Finch, however, was of the broad- 
est kind,” and in this he was followed by Viner.” 

“And so we arrive at this lamentable result which prevails for 
awhile: If my chattel be taken from me by another wrongfully 
but not feloniously, then I can have no action against any third 
person who at a subsequent time possesses it or meddles with it; 
my one and only action is an action of trespass against the original 
taker. A lamentable result we call this, not so much because it 
may have done some injustice to men who are long since dead and 
buried, as because for centuries it bewildered our lawyers, made 
them ascribe ‘property’ to trespassers and even to thieves, and 
entailed upon us a confused vocabulary, from the evil effects of 
which we are but slowly freeing ourselves.” ™* 

i Fie Percy Bordwell. 
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E are living in a period of great legislative activity. The 
amount of statute law upon our shelves is already dis- 
couragingly large, but there is no indication of any decrease in the 
output. It was stated on good authority not long ago that 62,014 
statutes were passed by our national and state legislatures during 
the five years from 1909 to 1913 inclusive, and there has certainly 
been no diminution in the industry of the lawmakers since that 
time. If there has been any change it has been in the direction of 
greater speed. This article, however, is not to be a jeremiad on 
modern legislation. Unwise and hasty as much of it may be, there 
can be no doubt that there will have to be much more legislation 
if we are to have laws which shall fit the conditions which modern 
industrialism and increasing population are bringing upon us. 
That the changed conditions will be met and provided for I have 
little doubt; there will doubtless be much unsatisfactory and ex- 
perimental legislation enacted during the process, but this does 
not lead my mind to the conclusion that there is no help in legis- 
lation, but rather that we need more scientific legislation, and this 
means that the educated and thoughtful citizen, and especially the 
educated lawyer, owes a duty to the state to familiarize himself 
with the legislation of the day and render any aid that he can in 
making it more perfect. This, however, is another story. This 
article is not intended to be hortatory, but suggestive. 

There are many things in connection with modern legislation, 
especially that class of legislation designed to correct real or sup- 
posed defects in the existing laws concerning labor and social con- 
ditions, which deserve serious thought, and among them there is 
to my mind nothing more significant than the tendency to take 
from the courts the duty of settling disputed questions of fact and 
impose it upon an arbitration committee, or an administrative 
board or officer with provisions requiring the determination to be 
made summarily without the aid of a jury and without regard to 
the strict rules of evidence enforced by the courts. 
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A striking instance of this tendency is to be found in the so- 
called Workmen’s Compensation Acts which have been placed 
upon the statute books in a score or more of states during the last 
few years. 

Out of nineteen of these acts passed prior to the year 1914, not 
one (with the possible exception of the Kansas act) provides for 
the determination of the facts by the old-fashioned method of a 
jury trial. The majority of them provide for the trial of disputed 
facts by an arbitration committee with revision by a commission, 
or by the commission itself in the first instance, and if there be a 
judgment entered (which is the casé in many of the laws) it is 
entered as matter of course on the decision of the committee or 
commission and is not generally subject to review, except a review 
in the nature of a common law certiorari which simply ascertains 
whether the tribunal has acted within its jurisdiction. Two or 
three of the laws provide for the trial of the issues by a judge 
of a court of general jurisdiction, but even in these instances 
the trial is summary, no jury is called, and every means is taken 
to free the proceeding from the ordinary rules of procedure and 
evidence. 

The same tendency is to be observed in other modern laws, such, 
for instance, as the laws regulating public utilities in the various 
states, in which the frequently recurring controversies of fact be- 
tween the utility on the one side. and the citizen or the public on 
the other are almost invariably tried and decided by a commission 
or by some other administrative board or officer subject perhaps to 
review by the courts by certiorari or some like remedy. 

This feature of these very important laws is certainly calculated 
to arrest the serious attention of the lawyer and the judge. If the 
issues of fact arising under these laws can be more satisfactorily 
determined by administrative boards than by the courts, why 
should not the same principle apply to other questions of fact and 
why should not the courts ultimately retire from business as the 
triers of such questions and only survive as reviewers of the acts 
of administrative boards to determine whether or not they have 
acted within their jurisdiction? 

Unquestionably this new policy reverses the precedents of the 
past. The determination of controversies of fact by courts rather 
than by executive or administrative officials has long been a marked 
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feature of our law; indeed this has been one of our boasts. Our 
constitutions with remarkable unanimity declare that government 
is divided into three codrdinate branches — the executive, the legis- 
lative, and the judicial — each supreme in its own sphere and each 
scrupulously prohibited from encroaching on the exclusive field 
of activity of either of the others. In addition to this both state 
and federal constitutions carefully preserve the right of trial by 
jury as one of the very cornerstones of the temple of liberty; and 
yet in spite of all this the legislators of these early days of the 
twentieth century seem to be practically unanimous in the opinion 
‘that controversies between employer and employee relating to in- 
juries received in the service should be passed upon by boards of 
arbitration or administrative commissions or officials rather than 
by the courts. I am not suggesting that there is any doubt as to the 
constitutionality of such provisions as these: they have been uni- 
formly and rightly sustained upon the general principle that an ad- 
ministrative governmental agency is frequently required to ascer- 
tain and decide disputed questions of fact in order to be able 
properly to perform its purely administrative duties in the enforce- 
ment of a given law, and that in so doing it is not exercising judicial 
power in the constitutional sense although it acts quasi-judicially. 
Nevertheless the judicial branch of the government is created 
for the express purpose, among others, of determining controver- 
sies of fact, and there is nothing in the nature of the controversies in 
question which substantially differentiates them from others or 
makes them inappropriate for determination by the courts. More- 
over we have no lack of courts. American legislators are in fact 
surrounded by a multitude of courts. There are courts to the 
right of them and courts to the left of them; courts of general and 
courts of limited jurisdiction; courts superior and courts inferior; 
courts of law and courts of equity; courts municipal and courts 
rural; courts of first instance and courts of appeal; courts civil 
and courts criminal; state courts and federal courts — all equipped 
with judges supposed to be experts in the determination of con- 
troversies, all specially commissioned to do just that business, all 
provided with the necessary machinery to do it, and all paid out 
of the public treasury. Why should not this expert governmental 
agency which is already in existence be put into service and its 
wisdom and experience taken advantage of? Why should new 
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agencies be created at additional expense to the public when there 
already exists so complete a system? 

This ‘‘why” seems to me a very important one, and one which 
is well worth the study of the lawyer and the publicist. Before 
attempting a reply to this question let me quote the following 
words from the address of Elihu Root before the American Bar 
Association in October, 1914. Among other things Mr. Root said: 


“ American procedure ought to follow as closely as possible the methods 
of thought and action of American farmers and business men and work- 
men. The law is made not for lawyers, but for their clients, and it 
ought to be administered, so far as possible, along the lines of laymen’s 
understanding and mental processes. The best practice comes the 
nearest to what happens when two men agree to take a neighbor’s de- 
cision in a dispute and go to him and tell their stories and accept his 
judgment.” 


I thank Mr. Root for these sentences. In my judgment they 
contain more wisdom on the subject of legal procedure than has 
ever been put in the same compass before or since. They express 
the fundamental principle, or what ought to be the fundamental 
principle, of procedure with a clearness and simplicity which has 
not been approached, and they also suggest the answer to the “why.” 

American legislators of the present day are very largely composed 
of business men, farmers, and practical laymen of all classes. These 
practical men made up their minds to remedy in some way the 
abuses of personal injury litigation between employer and employee, 
and they took the determination of questions of fact from the 
courts because they were satisfied that the courts had made a 
failure of it; in other words, they wanted these questions settled 
in a practical, expeditious, and businesslike manner and they were 
quite sure that the courts did not do business in that way. 

By their action they have said in effect to the American courts: 
“You do not do business in a businesslike way, hence we are com- 
pelled to create a tribunal that will.” 

This is a serious indictment. It cannot be ignored, laughed 
away, or met by mere denials. It must be answered and defended 
against so far as there may be a defense, and if there be no com- 
plete defense there should be no delay or false pride in admitting 
the fact and making haste to apply the remedy. 

I am not disparaging the work of the American courts. Charged 
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with duties and loaded with responsibilities such as have been 
imposed upon no other courts, they have, on the whole, acquitted 
themselves with credit and are entitled to the confidence and re- 
spect of every American citizen. This is not saying, however, that 
their methods are perfect or that there may not be much improve- 
ment in procedure. 

For myself, I believe there is very substantial basis for the dis- 
satisfaction felt by the practical laymen with the methods used by 
trial courts generally in the trial of jury cases. 

I pass with mere mention the difficulties resulting from extreme 
niceties of pleading and procedure as well as the unnecessary de- 
lays which attend our too numerous appeals from intermediate 
orders and our frequent new trials. These things have indeed done 
good service in the great cause of impeding the prompt and busi- 
nesslike administration of justice, but the matters which I wish 
now to speak of are matters arising during the conduct of the trial. 

There is too much ground for the charge that our jury trials. 
frequently resemble exhibitions of refined legal hermeneutics, or 
exercises in intellectual gymnastics for the benefit of the lawyers, 
rather than earnest and practical endeavors to determine a dis- 
puted question of fact for the benefit of clients. 

Take, for instance, the ancient rule of evidence excluding hearsay 
testimony. The general principle that hearsay evidence is apt to 
be unreliable is certainly correct. It may be easily manufactured, 
it incurs the risk of error resulting from two fallible memories 
instead of one, and the original teller of the tale is not before the 
jury nor can he be put under oath. Nevertheless, the enforcement 
of an inflexible rule that hearsay evidence is never to be received 
and that if received the judgment must be reversed and the action 
retried does not strike the practical layman as good common sense, 
and he has much to justify that conclusion. 

Let not the profession be unduly alarmed. I do not advocate 
the wholesale admission of hearsay evidence, but I do suggest 
that the ironclad rule of exclusion should be substantially modified. 
Why not apply something like the same rule which any sensible 
man applies when he is endeavoring to settle some question of fact 
upon which his own action depends? He does not lift up his hands 
in holy horror if a piece of hearsay evidence comes his way, nor 
does he close his ears to it. If he be fair and honest he remembers 
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that it is hearsay, he makes allowance for the possible treachery 
of two memories, he considers the probable truthfulness of the two 
unsworn witnesses, and he finally rejects it or gives it such weight in 
the scale as it seems that it ought to have in view of all the circum- 
stances. So if a person in whose truthfulness one has entire con- 
fidence relates a statement made by a third person also known to 
be truthful, his statement will readily be believed even though 
opposed by the direct testimony of one who claims to have been 
an eyewitness but who is known to be untruthful. The fact is 
that we are constantly acting on hearsay evidence in the most 
important affairs of life. The rigid rule of exclusion originated at 
a time when jurymen were supposed to be mentally unable to hear 
a piece of hearsay evidence without giving it the same weight as 
the direct evidence of a truthful witness, a time when they were 
treated as children who could not be trusted to act like adult 
reasonable beings but must be provided with “‘blinders”’ to pre- 
vent the eyes from wandering outside of a certain very narrow 
field of vision. 

These conditions have changed. Juries selected under modern 
laws are generally composed of practical, level-headed men of 
affairs who are entirely capable of making the proper allowance 
for the inherent weaknesses of hearsay evidence and who want to 
hear the entire case just as an arbitrator would. 

My suggestion is that the rule should be that hearsay evidence 
is prima facie incompetent but that the trial court in its discretion 
may admit it when of opinion that it possesses probative value 
and that such admission is not to be considered as error except in 
case of an abuse of discretion. Such a change of rule as this would 
naturally demand (as it seems to me) that the trial judge should 
have power to caution and advise the jury not only as to the weight 
of such evidence generally but as to the apparent truthfulness of 
the witnesses in the instant case and the allowance which in the 
opinion of the trial judge ought to be made because of the hearsay 
character of the testimony. 

This brings me to the consideration of another feature of our 
trial procedure which tends to reduce the efficiency of our courts. 
I refer to the rule, which is almost universal in the state courts, 
prohibiting the trial judge from expressing an opinion as to the 
weight of the evidence or the credibility of the witnesses. Instead 
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of summing up the case and giving the jury something like a lumi- 
nous review of the evidence with helpful suggestions, which his ex- 
perience and legal training fit him to give, he must confine himself 
strictly to a colorless statement of legal principles and leave the 
jury to apply them to the case as best they may. 

It is not difficult to see the origin of this rule. The early Eng- 
lish colonist had a very clear recollection of the arbitrary and 
tyrannical methods of the English judges of the seventeenth and 
eighteenth centuries, the judges who deemed it their duty to carry 
out the wishes of the king and who hesitated not to browbeat ac- 
cused persons, force convictions, imprison honest jurymen, and bend 
the law to accomplish their purpose. 

Against such judges the jury was the only defense of the citizen, . 
and the jury must be free and untrammeled. There are no such 
conditions now. Our judges do not represent the king nor any cen- 
tral administrative power. So far as the state courts are concerned 
nearly all of the judges are elected by the people and may be re- 
tired at the end of their terms by the vote of the people. It is as 
improbable that such judges should desire to influence the jury for 
any ulterior purpose as it is lamentable that they are debarred from 
aiding the jury in a sphere where they are peculiarly fitted to 
render aid. | 

It will be said perhaps that it would be unwise to vest such power 
in the judges on account of the danger that it might be abused by 
unworthy judges. The same argument exists against the vesting 
of power in any officer or board. It is possible that it may be abused, 
but we must vest it somewhere if we are to have government by 
law; besides, if the power be abused the abuse may always be cor- 
rected on appeal. In my judgment efficiency suffers greatly by the 
rule which prevents the trial judge from assisting the jury by a 
careful summing up of the case. 

Following the same general line of criticism I think it may be 
said that American trial judges too frequently fail to exercise con- 
trol over the proceedings in their own courts with that vigor and 
decision which a judge should exercise. The trial judge should 
be the master if his court is to produce good results; he must be 
something more than the moderator of a debating society. 

Take, for instance, the examination of jurymen on the voir dire; 
we all know to what lengths it is carried by counsel and how much. 
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valuable time is frequently spent in the examination and reéxami- 
nation of prospective jurymen on all sorts of collateral questions 
which only remotely bear on the question of their competency. 
Counsel should of course have the right to ascertain whether the 
proposed juryman is interested or prejudiced, but the trial judge 
should promptly interfere after this opportunity has been given 
and it becomes apparent that the privilege is being abused. So 
also with regard to cross-examination of witnesses the same criti- 
cism may often be justly made. It is allowed to go to extreme 
and absurd lengths; the real issue is obscured by false or collateral 
issues which are dragged into the case and which court and counsel 
finally are unable to distinguish from the real issues. 

Such examples of failure to control the trial by the judge, to say 
nothing of such things as the unrebuked browbeating of witnesses, 
ceaseless trivial objections to evidence, and well-nigh endless dis- 
cussions of such objections, rightly cause the gorge of the practical 
layman to rise and move him to denounce courts and lawyers as 
unpractical and unfitted to deal with business controversies in a 
day when business is done by telephone and telegraph instead of 
by the mail-coach. 

It is not to be inferred that the courts have been responsible for 
all the defects and shortcomings in court procedure which are 
criticised by the practical citizen. The legislative branch is by no 
means blameless. Take, for instance, the statutory provision 
which exists in most of the states to the effect that the failure of an 
accused person to take the witness stand shall not raise any infer- 
ence of guilt. Such a provision is really an affront to the reason, an 
attempt to place a sort of padlock on the intellect. The mind is not 
subject to the mandates of the will, certainly not the legislative 
will. Nevertheless, the trial courts must give this instruction to 
the jury when it is requested, or commit reversible error. 

Recently a trial judge in one of our western states told me of the 
following experience with the administration of this statute: In 
the trial of an important criminal case where the evidence for the 
state was quite satisfactory, the defendant did not offer himself 
for a witness, and upon request of the defendant’s counsel and in 
obedience to the statute the judge gave to the jury the caution 
that they must not base any inference of guilt upon this fact. The 
jury went out and were gone a long time; they came back for 
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further instructions and again went out, and finally, much to the 
judge’s relief, brought in a verdict of guilty. A little later the 
judge met one of the jurymen, a very intelligent business man, 
and the conversation turned on the case. After some comment on 
its facts the juryman told the judge that the reason for the diffi- 
culty experienced by the jury lay in the charge that no unfavorable 
inference could be drawn from the failure of the accused to testify 
in his own behalf, and the juryman said further: “ Now, Judge, 
I have been wondering why you gave the jury that charge.” To 
this the judge replied, ‘“‘I gave it because I am’compelled to do so, 
—the statute of the state says so.” “Well,” replied the juror, 
“that may be the law, but it is not good sense.” 

The juryman unconsciously formulated the business man’s 
criticism of the methods of the courts. They do not seem to him to 
be good sense. It certainly is not good sense when a judge tells a 
jury that he may use the information gained by a view of premises 
or property to assist him in applying the evidence but cannot use 
it as evidence; it is not good sense when a judge is obliged to close 
his eyes to the law of another state because it was not formally 
introduced in evidence when in fact the book is before him; and it 
is not good sense when a trial court cannot use standard scientific 
and technical works in advising both himself and the jury as to a 
technical question which arises in the case. 

The gist of the matter is, as it seems to me, not only that trial 
judges should more effectively dominate the situation in the trial 
of cases, but that the courts should possess much more of the free- 
dom of action and flexibility of procedure which is characteristic 
of the administrative tribunals of which I have spoken. They 
should be able to use more of the methods used by the ordinary 
citizen in ascertaining truth. There is, to my mind, no good reason 
why advances should not be steadily and rapidly made along these 
lines. 

Courts must administer the law in a practical way, as far as 
possible, ‘‘along the lines of laymen’s understanding and mental 
processes” if they are to commend themselves to laymen. They 
must move forward with the race if they would maintain their 
commanding position in the administration of governmental 
affairs. J. B. Winslow. 


SUPREME CouRT OF WISCONSIN. 
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THE PERSONALITY OF ASSOCIATIONS 


I 


HE state knows certain persons who are not men. What is 
the nature of their personality? Are they merely fictitious 
abstractions, collective names that hide from us the mass of in- 
dividuals beneath? Is the name that gives them unity no more 
than a convenience, a means of substituting one action in the 
courts where, otherwise, there might be actions innumerable? 
Or is that personality real? Is Professor Dicey right when he urges ! 
that “whenever men act in concert for a common purpose, they 
tend to create a body which, from no fiction of law but from the 
very nature of things, differs from the individuals of whom it is 
constituted”’? Does our symbolism, in fact, point to some reality 
at the bottom of appearance? If we assume that reality, what con- 
sequences will flow therefrom? 

Certainly no lawyer dare neglect the phenomena of group life, 
even if on occasion? he denies a little angrily the need for him to 
theorize about them. For man is so essentially an associative ani- 
mal that his nature is largely determined by the relationships thus 
formed. The churches express his feeling that he has need of re- 
ligion. His desire for conversation and the newspapers results in 
the establishment of clubs. The necessity of social organization 
gave birth to the state. As his commercial enterprise began to 
annihilate distance, the trading company came into being. It 
would not, one urges, be over-emphasis to assert that in every 
sphere of human activity associations of some kind are to be found. 
They are the very life-breath of the community.’ 

And, somehow, we are compelled to personalise these associa- 
tions. They demand their possessive pronouns; the church has 
“its” bishops. They govern a singular verb; the railway company 





1 Law AND PuBLic Opinion, p. 165. 

2 See, for instance, H. A. Smita, Law oF ASSOCIATIONS (1914), p. 129. 

’ On the relation between individual personality and social groups the reader will 
find much of deep interest in WILFRED RICHMOND, PERSONALITY AS A PHILOSOPHICAL 
PRINCIPLE (1900). I personally owe much to this fascinating book. 
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“employs” servants. The United States of America is greater 
than all Americans; it becomes a single individual, and fraternises, 
Jonathan-wise, with a John Bull in whom all Englishmen have 
their being. The Bank of England is — the phrase, surely, is re- 
markable — the “‘little old lady of Threadneedle Street’’; but no 
one would speak of seven distinguished merchants as a little old 
lady. The House of Commons is distinct from “its”? members, 
and, no less clearly, it is not the chamber in which they meet. 
We talk of “its” “spirit” and “complexion”; a general election, 
so we say, changes “‘its” “‘character.” Eton, we know well enough, 
is not six hundred boys, nor a collection of ancient buildings. 
Clearly, there is compulsion in our personalising. We do it be- 
cause we must. We do it because we feel in these things the 
red blood of a living personality. Here are no mere abstractions of 
an over-exuberant imagination. The need is so apparent as to 
make plain the reality beneath. 


II 


Now lawyers are practical men dealing with the very practical 
affairs of everyday life, and they do not like, in Lord Lindley’s 
phrase,’ “‘to introduce metaphysical subtleties which are needless 
and fallacious.” The law, so they will say, knows persons; by 
Act of Parliament’ “persons” may include bodies corporate. 
Persons are the subjects of rights and duties which the courts will, 
at need, enforce. If a body corporate is a person, it will also be the - 
subject of rights and duties. If it is a person, it is so because the 
state has conferred upon it the gift of personality; for only the state 
can exercise that power. And the terms of such conference are 
strictly defined. The corporation is given personality for certain 
purposes to be found in its history, in its charter, its constituting 
act, its articles of association. The courts will say whether certain 
acts come within those purposes; whether, to use technical terms, 
they are intra or ultra vires. This limitation is in the public inter- 
est. ‘‘The public,” so the courts have held,® “is entitled to hold 
a registered company to its registered business.” The company 





4 Citizens’ Life Assurance Co. v. Brown, [1904] A. C. 423, 426. 

5 52 & 53 VICT., c. 63, § 10. 

6 Attorney-General v. Great Eastern Ry. Co., L. R. 11 Ch. D. 449, 503 (1879), per 
Lord Bramwell. 
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has a personality; but it has a personality capable only of very 
definitised development. 

Why is it so limited? English lawyers, at any rate, have no doubt 
upon this question. The corporation is the creature of the state.’ 
Its will is a delegated will; its purpose exists only because it has 
secured recognition. And, so the lawyers will tend to imply, it is 
in truth a fictitious thing. Persons, they know well enough, are 
human beings; the corporation is invisible and in abstracto.® It 
has no human wants. “It cannot,’ so an American judge has said,° 
“‘eat or drink, or wear clothing, or live in houses’’; though hereto 
a sceptic might retort that a theory of domicile has given some 
trouble, and ask if there is not a solid reality about the dinners of 
the Corporation of London. ‘It is,” said Marshall, C. J.,!° “an 
artificial being, invisible, intangible, and existing only in contem- 
plation of law” . . . “it is precisely,” he says again, “what the 
act of incorporation makes it.” ‘ Persons,” said Best, C. J., in 
1828," “who, without the sanction of the legislature, presume to 
act as a corporation, are guilty of a contempt of the King, by usurp- 
ing on his prerogative.” 

Nor are the textbook writers less definite. “They are legal 
persons,” says Austin,” “by a figment, and for the sake of brevity 
in discourse.” ‘To the existence of all corporations,” wrote Kyd 
in 1793,'° “‘it has long been an established maxim that the King’s 
consent is absolutely necessary.” ‘Ten men,” notes Professor 
Salmond satirically,“ “do not become in fact one person because 
they associate themselves together for one end any more than two 
horses. become one animal when they draw the same cart.” ‘The 
most marked distinction,” Mr. Holland has written in a famous 
textbook,” “between abnormal persons is that some are natural 

. while others are artificial . . . which are treated by law for 
certain purposes as if they were individual human beings.” 





7 I. e., they accept the “concession” theory, so called. That they have accepted the 
“fiction theory” is denied by Sir F. Pollock in the Law Quart. REv. for 1911. 

8 Sutton’s Hospital Case, 10 Co. 13 (1612). 

® Darlington v. Mayor, etc. of New York, 31 N. Y. 164, 197 (1865). 

10 Dartmouth College ». Woodward, 4 Wheat. (U. S.) 518, 636 (1819). , 

1! Duvergier v. Fellows, 5 Bing. 248, 268. , 

12 JURISPRUDENCE, Lect. XII. 

13 y TREATISE ON CORPORATIONS, Pp. 41. 

14 JURISPRUDENCE (ed. of 1902), p. 350. 

% JURISPRUDENCE, 11 ed., p. 385. 
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Here is clear doctrine enough — a vivid picture of an all-absorp- 
tive state. But when this supposed limitation has once been ad- 
mitted, it is evident that the state is compelled to do remarkable 
things with the bodies it has called into being. It fails to regulate 
them with the ease that might be desired. The definition of wlira 
vires, for example, has become a formidable problem; there seems 
not a little of accident in the formulation of its principles. Cor- 
porations will have a curious habit of attempting perpetually to 

escape from the rigid bonds in which they have been encased. May 
we not say that, like some Frankenstein, they show ingratitude 
to their creators? Or, as artificial things, must we deem them 
incapable of such thought? A corporation will possess itself of an 
empire, and resent’® interference with its domain. An American 
colony will incorporate itself; and when its creator shows signs 
of wanton interference, will take the lead in rebellion against the 
state which, in legal theory, at any rate, gave it birth. Truly the 
supposed sovereignty of the state is not apparent in the relations 
thus discovered. The orthodox doctrine needs somewhat closer 
examination before we accept its truth. 


Il 


But even when we have so examined, there are associations which 
technically at least are not corporations. That trust which Mait- 
land taught us to understand as so typically English will embrace 
many of them under its all-protecting fold. Contract, as in the 
club, will account for much, and with the aid of a little fiction we 
need have no fear of theory. A mighty church will in Scotland be 
a trust and not a corporation. In America the operations of cer- 
tain trusts which are not corporations will necessitate a famous 
Act of Congress. For otherwise they can hardly come into the 
courts. They have no name by which to be sued. To the law, they 
are not persons, have no personality; they are bodies unincorporate, 
bodies — the thought is charmingly English — which are bodiless. 
Yet, curiously, the technical formule do not by their absence re- 
veal any essential lack of corporate character. The Stock Ex- 
change has, in any real meaning of the term, a personality as 
assuredly effective as that of Lloyds. If, to the law, they are es- 
sentially distinct, to practical men and women it seems useless to 





16 J. S. Mitt, AUTOBIOGRAPHY, p. 143. 
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insist on the distinction as other than an empty formalism. The 
Stock Exchange is simply a property vested in trustees for the bene- 
fit of a few proprietors. Is it? Dare those trustees use it as prop- 
erty in that unpublic sense? Dare they so claim it and retain the 
respect of men with eyes to see? The technical distinction only 
made Archbishop Laud impatient when a Puritan trust had ruffled 
his temper.!’ Sour Bishop Montague who avowed that he had 
“spent some time in reading bookes of the Lawe,”’ was beside him- 
self at the unincorporate character of Lincoln’s Inn.4* Certain 
words of condemnation died out on Lord Eldon’s lips when he 
thought of the silver cup the Middle Temple treasured. Here, 
as it seemed, was virtual corporateness, without the state’s bless- 
ing of incorporation. Wrong, may be, it was thus to presume on 
kingly right; yet, of a truth, it was also significant. 

Significant in what sense? In the sense, we argue, that legal 
practice has improved on legal theory. The judges builded better 
than they knew; or, mayhap, they have added yet another to the 
pile of fictions so characteristic of English law. If corporations 
can alone come up the front stairs, then they will admit the unin- 
corporate association at the back. For, they know well enough, 
the life of the state would be intolerable did we recognise only the 
association which has chosen to accept the forms of law. 

Clearly there is much behind this fiction-making. A sovereignty 
that is but doubtfully sovereign, an unincorporate body of which 
the bodiliness may yet equitably be recognised — certainly our 
fictions have served to conceal much. What, as a fact, is their 
justification? Why do they still invite, as they receive, a lip- 
given, if a heart-denied, profession of faith? 


IV 


When the history of associations which have been technically 
incorporated comes to be written, one clear generalisation as to 
its tenour during the nineteenth century will be admitted: the 
courts have been in practice increasingly compelled to approximate 
its position to that of an ordinary individual. The history has 
not been without its hesitations. The clear and vigorous mind of 





17 7 GARDINER, HistoRY OF ENGLAND, p. 258. Cf. Maitland’s introduction to 
GIERKE, POLITICAL THEORIES OF THE MIDDLE AGE, p. xxxiii. 
18 2 Back Book or Lincotn’s INN, pp. 332-3. 
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Lord Bramwell, for instance, left the emphatic mark of his dissent 
from its tendency written deep on English law.’® The evolution, 
dating, so far as one can see, from no earlier time than the forties 
of last century,” of the doctrine of ultra vires, has in many ways 
acted as a limiting factor. Certain philosophic difficulties, more- 
over, as the significance of the mens rea in criminal liability, have 
proved stumbling blocks of a serious kind. Yet, on the whole, 
the progress is clear. The corporation is an obvious unit. It has 
rights and duties. It acts and is acted upon. The fact that its 
actions are of a special kind is not to prevent the courts from get- 
ting behind the visible agents to the invisible reality. If it is civ- 
illy reprehensible, it must bear the burden of its blameworthiness. 
Should it be guilty of crime the courts will, indeed, be less con- 
fident, but, as we shall see, the thin edge of the wedge has already 
been inserted. It needs but a little courage, and the reality of cor- 
porate crime will pass into the current coin of legally accepted doc- 
trine. 

Let us look at this tendency in some little more detail. Let us 
take, as a starting point, the corporate seal. It is but three quarters 
of a century since Rolfe, B., was laying down with emphasis that 
the seal was ‘‘the only authentic evidence of what the corporation 
has done or agreed to do.” *4 Within thirty years that doctrine is 
obsolete. The seal, Cockburn, C. J., will declare,” as it seems to 
us almost lightly, “‘is a relic of barbarous antiquity,” and will es- 
tablish that the contracts of a trading corporation, made in pursuit 
of trade purposes, do not need that “only authentic evidence” 
of which Rolfe, B., had spoken. Nor has Parliament been less 
generous.” It is not now necessary, we know further, to use the 
seal in contracts of daily occurrence. Nor may the absence of the 
seal be used to defeat the ends of justice. Work performed for 
purposes incidental to the corporate end must be paid for even when 





19 See especially his remarks in Abrath v. North Eastern Ry. Co., 11 A. C. 247, 
252 (1886). 

20 Mr. Carr in his brilliant essay on the Law of Corporations dates its origin from 
Colman v. Eastern Counties Ry. Co., 16 L. J. (Ch.) 73 (1846). I have been unable to 
find an earlier case. 

#1 Mayor, etc. of Ludlow v. Charlton, 6 Mee. & W. 815 (1840). 

# South of Ireland Colliery Co. v. Waddle, L. R. 4 C. P. 617 (1869). 

% 30 & 31 VICT., c. 131, § 137. 

% Wells v. Mayor, etc. of Kingston-upon-Hull, L. R. ro C. P. 402 (1875). 
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the contract is unsealed and the corporation public in its nature.” 
If Parliament lays it down that urban authorities in their sanitary 
pursuits 7° must use the seal for all contracts over £50 in value,”” 
that is an exception sufficient in itself to validate the general 
rule; nor do we feel aught save harshness in Lord Bramwell’s 
grim comment upon its enforcement.” 

The change is worth some little thought. We end the century 
with a doctrine almost entirely antithetic to that with which it 
began. The seal, once so lauded as alone authentic, a Chief Jus- 
tice dismisses as barbarously antiquated. Why? The inference is 
clear. The seal hinders the free play of corporate activity, just as 
the robes of state hide beneath them the humanity of a king. And 
just as the latter will have his withdrawing-room, where, free 
from ceremonial, he may be himself, so will the corporation put off 
its seal that ‘(if we may invoke a relic of barbarous anthropo- 
morphism) its limbs may have free play. The corporation acts, 
seal or no seal. So it is right that the courts should look. beneath 
the stiff encasement of formalism to the living reality which moves 
there. 

We turn to contract. We approach it warily, for here is the head 
and center of fictional security. Here, we shall be told, it is finally 
made evident that the corporation exists nowhere save in legal 
contemplation. For what do we find? Take first the association 
incorporate by Act of Parliament. Beyond the four corners of its 
articles of association no movement is possible.?? Even: the cor- 
poration which the common-law prerogative has made will have 
limitations upon its capacity. It cannot do what it will. It has 
been created for a specific purpose. It must conform to that pur- 
pose, because it is the creature of those who called it into being.* 

Now this theory of wlira vires is fundamental in the law of cor- 
porations. What is to be said for it? This, of a certainty, that it 
is in some wise needful to protect the corporators. A man who gives 


*% Clarkev. Cuckfield Union, 21 L. J. (Q. B.) 349 (1852); Lawford ». Billericay Rural 
District Council, L. R. [1903] 1 K. B. 772. 

% The limitation is that of Joyce, J. Douglass ». Rhyl Urban District Council, 
L. R. [1913] 2 Ch. 407. 

27 38 & 39 VicT., c. 55, § 174. 

*8 Young & Co. v. Mayor, etc. of Leamington, 8 A. C. 517 (1883). 

29 Ashbury Railway Carriage Co. v. Riche, L. R. 7 H. L. 653 (1875). 

8° But § 9 of the Companies Consolidation Act of 1908 allows the alteration of the 
memorandum by special resolution. This is a great advance. 
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his money to a railway company does not expect it to engage in 
fishing; he ought to be protected against such activity. But an 
act incidental to the- purposes of the company is not wlira vires. 
What is so incidental? It is incidental to the business of the South 
Wales Railway Company to run steamboats from Milford Haven; * 
but that function was seemingly beyond the competence of the 
Great Eastern.** One steamship company may, without hindrance, 
sell all its vessels; ** but another company makes the mistake of 
retaining two of its boats, and its act is without the law.* There 
were two railway companies within recent memory which agreed 
to pool their profits and divide them with judicial blessing; * 
but two other railway companies speedily discovered their power- 
lessness when they attempted partnership.* It is fitting, so the 
courts have held, that Wigan and Ashton should supply their citi- 
zens with water; *’ but there was, so we may suppose, something 
unfitting when Southampton and Sheffield attempted that enter- 
prise.** But perhaps the nadir of such confusion is seen by anyone 
who contrasts Stephens v. Mysore Reefs, etc. Co., Lid.®® with Pedlar 
v. Road Block Gold Mines of India, Lid." 

Logic here there certainly is not, though the basis of the dis- 
tinction is easy to understand. ‘‘Where a corporation,” said 
Coleridge, J.,“" ““has been created for the purpose of carrying on a 
particular trade, or making a railway from one place to another, 
and it attempts to substitute another trade, or to make its railway 
to another place, the objection is to its entire want of power for 
the new purpose; its life and functions are the creation of the 
legislature; and they do not exist for any other than the specified 
purpose; for any other, the members are merely unincorporated 
individuals.” But the doctrine results in manifest injustice. A 


3t South Wales Ry. Co. v. Redmond, 1o C. B. N. s. 675 (1861). 

% Colman v. Eastern Counties Ry. Co., 10 Beav. 1 (1846). 

8 Wilson v. Miers, 10 C. B. Nn. s. 348 (1861). 

4 Gregory v. Patchett, 33 Beav. 595 (1864). 

% Hare v. London & N. W. Ry. Co., 2 J. & H. 80 (1861). 

% Charlton v. Newcastle & Carlisle Ry. Co., 5 Jur. N. s. 1096 (1859). 

37 Bateman v. Mayor, etc. of Ashton-under-Lyne, 3 H. & N. 323 (1858), and At- 
torney-General v, Mayor, etc. of Wigan, 5 DeG. M. & G. 52 (1854). 

38 Attorney-General v. Andrews, 2 Mac. & G. 225 (1850); Sheffield Waterworks 
Co. v. Carter, 8 Q. B. 632 (1882). 

39 L. R. [1902] 1 Ch. 745. 

 L. R. [1905] 2 Ch. 427. See especially the remarks of Warrington, J., at p. 437. 

4 Mayor, etc. of Norwich v. Norwich Ry. Co., 4 E. & B. 397, 432 (1855). 
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company has by its charter the right to borrow not more than a 
specified sum; it borrows more. It is held that the lenders cannot 
sue for the surplus.” Yet it is obviously unjust that a corporation 
should thus benefit by an error of which it has been cognizant. It 
is surely an unwise restriction of business enterprise so closely to 
restrict the interpretation of powers as to refuse a company the 
legal benefit of its commercial capacity to build a railway.” A 
corporation can be prevented from contributing to a charity; 
it may, on the other hand, show gratitude to its servants.” It is 
clear enough that we have no straight rule of construction to guide 
us. It is held that a corporation ‘‘may” not do certain things. 
Does that imply that it should not have done so, or that it is legally 
incapable — “stricken with impotence” is a distinguished lawyer’s 
forcible phrase “ — of doing them? Is an wlira vires act not a cor- 
porate act? The courts would seem to uphold this view. “The 
question is not,” said Lord Cairns in the Ashbury case,*’ “as to the 
legality of the contract; the question is as to the competency and 
power of the company to make the contract.”’ But that is not a 
very helpful observation when it is borne in mind that wlira vires 
acts are performed every day. And if the courts hold such acts a 
priori illegal, why do they time and again enforce them in order 
to prevent harshness? Is not that a virtual admission of their cor- 
porateness? Such admission can only mean that in the great realm 
of contract, as in the case of the seal, we cannot confine the per- 
sonality of a corporation within the four walls of a document. 
We are in fact compelled to abandon the doctrine of special capac- 
ity. We have to admit that a person, whether a group person or a 
human being, acts as his personality warrants. Legal theory may 
deny the fact of a contract which has obviously taken place; but in 
that event it is only so much the worse for legal theory. 

For it results in the divorce of law and justice. A corporator, for 
instance, severs his connection with a corporation in a manner that 





# Wenlock v. River Dee Co., 10 A. C. 354 (1885). 
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“4 Tomkinson v. South Eastern Ry. Co., L. R. 35 Ch. D. 675 (1887). 
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is ulira vires; ten years later he is held responsible for its debts.** 
Of a surety, no man will claim justice or sweet reasonableness for 
such an attitude. The courts, again, in the case of a man who has 
made a contract and then feels it irksome, will not admit the plea 
that he was originally incapable of making it. They will say with 
Wilmot, C. J., that “no polluted hand shall touch the pure fountain 
of justice.” *® But if the hand be a corporate hand, as, for instance, 
in Hall v. Mayor, etc. of Swansea, they would have no hesitation 
in admitting the pollution. 

What are we to say? Only one thing surely, and that is that the 
doctrine of ultra vires breaks down when it is tested. It is not true 
because it fails to conform to the canon of scientific hypothesis: 
it does not fit the facts. We assume the artificiality of our corpora- 
tion. We suppose that it is no more than we have made it, with 
the result that common sense must be thrown to the winds. What, 
in brief, the theory compels us to urge is this, that a class of acts 
may be performed by the corporation which are not corporate acts. 
Is it not better to risk a little for the sake of logic? Our fiction- 
theory may, indeed, break down; but we shall bring the law in 
closer harmony with the facts of life. We shall then say that the 
corporation, being a real entity, with a personality that is self- 
created, and not state-created, must bear the responsibility for 
its actions. Our state may, in the result, be a little less Hegelian, 
a little less sovereign in its right of delegation. Therein it will 
only the more certainly make a direct march upon the real. 


V 

The corporation has rights and liabilities in tort. Here, again, 
the tendency has been more and more to make it approximate in 
situation to the ordinary individual. So long ago as the reign of 
Henry VII the corporation .could bring an action for trespass.” 
When a patron of a living it could bring an action of guare impedit.” 
It can sue for libel where it can show that its property is affected,™ 
though it is not clear that it could sue for words spoken in deroga- 


48 In re Stanhope, 3 DeG. & Sm. 198 (1850). 

49 Collins v. Blantern, 2 Wilson 341, 350 (1767). 
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tion of its honour or dignity. This is, so we are told, due to the 
physical limitations to which it is subject. “It could not sue,” 
said Pollock, C. B.,*° “in respect of an imputation of murder, or 
incest, or adultery, because it could not commit those crimes. 
Nor could it sue in respect of a charge of corruption, for a corpora- 
tion cannot be guilty of corruption, although the individuals com- 
posing it may.” But is this, in fact, true? No one would think 
of charging an association with incest or adultery. But it can be 
sued for malicious libel, for assault and imprisonment,>’ for fraud 
and deceit,>® and, after a long struggle in which the formidable 
Lord Bramwell played a noteworthy part, for malicious prosecu- 
tion.*® Now when this formidable list of torts is considered it 
seems curious to say that the corporation cannot sue for libel that 
touches its honour or dignity. The reason, so far as one can see, 
is twofold. It is, in the first place, assumed 7zpso facto that the cor- 
poration has no mind to feel. It is no more than a way of dealing 
with certain rights in property in such a way that they can be con- 
veniently protected by the courts. The doctrine of agency, more- 
over, is used as a means of avoiding the complex metaphysical 
problem of what is behind the agent. This was well shown in Lord 
Lindley’s remarkable judgment in Citizens’ Life Assurance Co. v. 
Brown. “If it is once granted,” he said, “that corporations are 
for civil purposes to be regarded as persons, 7. ¢., as principals 
acting by agents and servants, it is difficult to see why the ordi- 
nary doctrines of agency and of master and servant are not to be 
applied to corporations as well as to ordinary individuals.” In 
that case, clearly, the actual tort is the act of the agent and the 
principal is reduced to a mere fund from which adequate com- 
pensation may be obtained. But is that in truth a satisfactory 
method of procedure? Are the “metaphysical subtleties” of which 
Lord Lindley spoke so deprecatingly in truth “needless and falla- 
cious?” Is it not in fact necessary to have some clear view of their 
nature if a true decision is to be reached? 





5 Mayor, etc. of Manchester v. Williams, L. R. [1891] 1. Q. B. 94. 

55 Metropolitan Saloon Omnibus Co. ». Hawkins, 4 H. & N. 87 (1859), at p. go. 

56 Whitfield v. South-Eastern Ry. Co., 27 L. J. (Q. B.) 229 (1858). 

57 Eastern Counties Ry. Co. v. Broom, 6 Exch. 314 (1851). 

58 Barwick v. Eng. Joint Stock Bank, L. R. 2 Ex. 259 (1867). 

59 Citizens’ Life Assurance Co. v. Brown, [1904] A. C. 423, 426. The story of the 
struggle is well told in Mr. Carr’s book, pp. 78-87. 
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In order to see this aspect in a clearer light let us turn to the 
criminal liability of corporations. It is now well established that 
a corporation may be indicted for misfeasance,® for obstruction,™ 
under the Lotteries Act ® (though here the courts refused to admit 
an indictment of the corporation as a rogue and vagabond), for 
selling impure food® and for adulterating milk.“ But in all 
these cases conviction has been obtained on the basis of a supposed 
liability for an agent’s act. This is well brought out in a remark 
of Alverstone, C. J., “I think that we ought to hold that a cor- 
poration may be liable . . . unless mens rea is necessary in order 
to constitute the offence.” ® But that is the exact point. Is a 
corporation to be held guiltless where the presence of mens rea 
is necessary to the crime? A laundry company fails adequately to 
protect its machinery in accordance with law, and one of its em- 
ployees is killed. There was clear criminal negligence; but on an 
indictment for manslaughter the judge, a little reluctantly, refused 
to allow the action to proceed.® In the next year a railway com- 
pany caused the death of some of its passengers through not keep- 
ing a bridge in proper repair; here again, though with obvious diffi- 
culty, the court thought the demurrer must be admitted. Clearly, 
the problem of whether a corporation can have a mens rea has, if 
sometimes a little doubtfully, been answered in the negative.® 
Taken with the cases in tort, we must collect the opinion that it 
cannot have a mind at all. 


VI 


Yet we cannot, in fact, do without that mind. Just as we have 
been compelled by the stern exigencies of events to recognise that 
the corporation is distinct from its members, so, too, we have to 
recognise that its mind is distinct from their minds. A corporation 
votes an annual pension to a servant; its gratitude is not merely 
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65 Cited in Pearks, ete. ». Ward, L. R. [1902] 2 K. B. 1, at p. 8. 

6° Queen v. Great West. Laundry Co., 13 Manitoba Rep. 66 (1900). 

67 Union Colliery Co. v. H. M. The Queen, 31 Can. Sup. Ct. 81 (1900). 

68 Perhaps Lord Bowen in Queen »v. Tyler & International Commercial Co., Ltd., 
felt some difficulty also. L. R. [1891] 2 Q. B. 588. See especially pp. 592, 594, 506. 








416 HARVARD LAW REVIEW 


the gratitude of the individual members expressed in a single term, 
for one of those members will endeavour to restrain its generosity. 
So it may well be urged that in the cases of manslaughter noted 
above a penalty ought to be exacted in some wise commensurable 
with the offence. When we talk of a company as a “bad master,” 
there is surely reality behind that phrase. Individually its mem- 
bers are probably meek and kindly; but the company is differently 
constituted. Where that “badness” passes into the region in 
which it becomes criminally culpable, the company ought to suffer 
the penalty for its blameworthiness. Certainly it does so suffer 
when it is morally but not legally at fault. Its men work for it 
with less zeal. It finds it difficult to retain their services. The 
quality of its production suffers. It loses ground and is outstripped 
in the industrial race. Why the courts should refuse to take cog- 
nizance of that which is an ordinary matter of daily life it is dif- 
ficult indeed to understand. Take, for example, the charge of 
manslaughter. Any student of workmen’s compensation cases 
will not doubt that in a choice between the adoption of a com- 
pletely protective system and the possibility of an occasional 
accident, there are not a few corporations anti-social enough to 
select the latter alternative. Human life, they will argue, is cheap; 
the fencing, let us say, of machinery is dear. But admit the exis- 
tence of the corporate mind and that mind can be a guilty mind. 
It can be punished by way of fine; and if it be mulcted with 
sufficient heaviness we may be certain that it will not offend again. 
What is the alternative? To attack some miserable agent who has 
been acting in the interest of a mindless principal, an agent, as Mait- 
land said,” who is the “servant of an unknowable Somewhat.” 
But if that Somewhat be mindless, how can it have selected an 
agent? For selection implies the weighing of qualities, and that 
is a characteristic of mind. 


Vil 


When, therefore, we look at the association which has chosen to 
incorporate itself, we cannot but feel that less than the admission 
of a real personality results in illogic and injustice. It is purely 
arbitrary to urge that personality must be so finite as to be distinc- 
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tive only of the living, single man.” Law, of a certainty, is not the 
result of one man’s will, but of a complex fusion of wills. It distils 
the quintessence of an infinite number of personalities. It displays 
the character not of a Many, but of a One, — it becomes, in fact, 
unified and coherent. Ultimately pluralistic, the interactions of its 
diversities make it essentially, within the sphere of its operations, 
a single thing. Men obey its commands. It acts. It influences. 
Surely it is but a limitation of outlook not to extend the conception 
of personality into this incorporeal sphere. 

It is urged that to neglect this is to commit injustice where the 
corporation is concerned. Even less happy shall we feel when we 
turn to the association that is, oddly enough, termed voluntary; 
as if your unincorporate body were any less the result of self-will 
than its corporate analogue. We shall find no law of associations. 
What we shall find is rather a series of references to the great divi- 
sions, contract, tort, and the like, of ordinary law. For here, in 
the legal view, we have no bodiliness, nothing more than a number 
of men who have contracted together to do certain things, who, 
having no corporate life, can do no more than those things for which 
the agreement has made stipulation. Legally they are no unit, 
though to your ordinary man it is a strange notion that a Roman 
Church, a Society of Jesus, a Standard Oil Trust —the most 
fundamentally unified persons, so he would say, in existence — 
should be thus devoid of group will because, forsooth, certain 
mystic words have not been pronounced over them by the state. 
Laughable to most of us this may indeed be; yet none the less cer- 
tainly is it good law. 

We take the voluntary society in contract. : Its acts are wulira 
vires unless they were clearly implied in the original agreement. 
You join a club. An unwise draftsman has failed through inad- 
vertence to make binding the right to change the rules. When, 
therefore, the club falls on evil days and changes its subscription 
you may refuse to pay on the ground that you have not contracted 
to do so.” It does not matter that the subscription had been al- 
ready raised several times; it does not matter that you had assented 
to the previous changes; that there was practical unanimity among 
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the members as to the need for the change; that without it the 
whole future of the club was jeopardised. Of all this the courts 
made entire abstraction. The contract is a fundamental agree- 
ment which cannot admit of change. A society clearly living a 
life of its own will be denied the benefits of that life because it has 
failed to take advantage of a section in an Act of Parliament. 

Nor is the full significance of this judgment clear until one places 
it side by side with the case of Thellusson v. Valentia.” The 
Hurlingham Club from its origin indulged in pigeon-shooting. 
It was decided to do so no longer, and the plaintiff sought to ob- 
tain an injunction preventing the change on the ground that he 
had contracted for this sport on joining the club. Yet it was held 
that the change came under the clause admitting the alteration of 
the rules and was not a fundamental change. It surely will not 
be argued that a change in a subscription rate is any more funda- 
mental than this. As a plain matter of common sense it is surely 
obvious that if a society can do the one thing the other should be 
permitted. If the courts will not protect the prejudices of members 
whose sporting tastes verge on the antiquarian, why should it 
protect those whose social tastes verge on the sullen disagreeable- 
ness of the boor? 

Nor are matters improved when the trust conceals the reality 
of this group life. The trust, says Maitland,” “has served to pro- 
tect the unincorporated Genossenschaft against the attacks of in- 
adequate and individualistic theories. We should all agree that 
if an Anstali or a Genossenschaft is to live and thrive it must be 
efficiently protected by law against external enemies.” If it is to 
live and thrive — let us repeat the words in the way in which we 
would wish the emphasis to lie. The association is to thrive. It is 
not to have its life cramped, its development impeded. It is to be 
sheltered against the attacks of men willing to take advantage of 
its corporality. So, at least one would think, the trust came into 
being. And yet it is in precisely the opposite way that the courts 
have interpreted their purpose. Men’s minds may change. Their 
purposes may change. Not so the purposes of men bound together 
in an association. The famous Free Church of Scotland case needs 
no retelling; the House of Lords chose to regard its life as fixed 
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for it by the terms of a trust — not seeing that the fact that the 
church has a life must necessarily connote its right to develop the 
terms on which that life is lived.” Certain eloquent words of Lord 
Macnaghten, spoken in his dissenting judgment, serve to make 
clear the opportunity the highest English tribunal chose to neglect. 
“Was the Church,” he asked, “thus purified — the Free Church 
— so bound and tied by the tenets of the Church of Scotland pre- 
vailing at the time of the Disruption, that departure from those 
tenets in any matter of substance would be a violation of that pro- 
fession or testimony which may be called the unwritten charter of 
her foundation, and so necessarily involve a breach of trust in the 
administration of funds contributed for no other purpose but the 
support of the Free Church —the Church of the Disruption? 
Was the Free Church by the very condition of her existence forced 
to cling to her Subordinate Standards with so desperate a grip 
that she has lost hold and touch of the Supreme Standard of her 
faith? Was she from birth incapable of all growth and develop- 
ment? Was she (in a word) a dead branch and not a living 
Church?” We must, surely, accept the point of view of Lord 
Haldane when he argued that “the test of the personal identity 
of this Church lies not in doctrine but in its life.” To insist on the 
strictest adherence to the letter of a trust means that the dead hand 
shall regulate the living even when they have outgrown that hand’s 


control, sixty or six hundred years after its decease. Is there any 


answer to the protest of Mill when he urged that no person ought 
thus to be exercising the rights of property six hundred years after 
his death?”’ It is more plausible to take one’s stand on the spirit 
of the trust. It would not in substance have been far removed from 
the doctrine of cy prés for the House of Lords to have granted the 
right of self-development to the beneficiaries of a trust. It is clear, 


for instance, that religious interpretation has vastly changed since 


the advent of Darwinism. Would the courts have deprived a 
church which had so modernised its creed as to take account of 
the new knowledge from enjoying gifts left to it in a pre-Darwinian 
age? It is not, at any rate, insignificant that the justice of the courts 
had speedily to be remedied by Act of Parliament. 
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It is no light stumbling-block that this cover of trusteeship has 
proved. It may be that the trustees of a club will incur liabilities 
on that club’s behalf, though the rules have failed to provide for 
their indemnity. In that event the members will be able to avoid 
payment on the ground that they have contracted for no more than 
their subscriptions, even though the club (and they as its members) 
enjoy the benefit of the trustees’ action.’* Yet it would appear to 
the man in the street more equitable to make the club pay for that 
of which it enjoys the benefit. If, for example, the committee of a 
football club employs an incompetent person to repair a stand 
which collapses, sanity would appear to require that just as the 
club would have enjoyed the profits, so, on the collapse of the stand, 
it is right that it should suffer the penalties. Yet the courts, taking 
their stand on the principles of the law of contract, held that the 
members of the committee were responsible and must pay as in- 
dividuals.”? This is surely the violation of the ordinary principle 
of English law that he who holds property must bear its burdens 
no less than enjoy its advantages; nor should an agency or trus- 
teeship obscure the real relation. A case can be conceived, can easily 
arise, where, without any knowledge on the part of the trustees, 
and by sheer misadventure on the part of one of their servants, they 
become liable for damages and the members go scot free. This 
is surely the reductio ad absurdum of legal formalism. Had the 
Privy Council in Wise v. Perpetual Trustee Co. applied the per- 
fectly straightforward doctrine of Hardoon v. Belilios ® no injus- 
tice would have thus occurred. 

And the contractual theory of voluntary associations can result 
in fictions compared to which the supposed fiction of corporate 
personality has less than the ingenuity of childish invention. If 
you buy a liqueur in a club that does not, in the eyes of the law, con- 
stitute a sale. What was before a joint interest of all the members 
has been magically released to you just at the moment when you 
expressed your desire to the club waiter, with the result that you 
can drink in safety.*! Is it worth while thus to strain reality for 
the sake of inadequate theory? 
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Certain property rights serve to bring out the failure of the con- 
tractual attitude with striking clearness. The luckless fate of 
Serjeants’ Inn, of Clements’ Inn, and Barnard’s Inn shows how 
disastrous can be the attempt to conceal corporateness to the public 
interest.’ No one believes that the distribution of their property 
among the surviving members fulfilled the pious purpose of their 
founders. The property of the unincorporate association can now 
be taxed ® (and for income tax at that); but the courts did not 
tell us whether this was a new method of double taxation or an 
attempt to recognise the fact of corporateness. The fact that the 
fishermen of the Wye had for a period certainly not less than three 
centuries had a perfectly unquestioned user, had therein acted 
exactly as, in like circumstances, a prescriptive corporation would 
have acted,®* did not persuade the Lords to regard them as having 
rights against the technical owners of the land. It were surely 
an easier as well as a wiser thing to give to this obvious unit the 
title of unity. 

Yet another curiosity deserves some notice. The courts do not 
regard a volunteer corps as a legal entity, so that it cannot be bound 
by contract. It can become bound only by particular members 
pledging their liability on its behalf, not for it as agents but for 
themselves as principals. So a commanding officer of a volunteer 
corps will be held responsible for uniforms supplied to the corps; * 
though, anomalous as it may seem, he is not responsible to the 
bankers of the batallion for its overdraft.*’ If a corps cannot have 
a liability for uniforms, why can a liability for its overdraft exist? 
And, further, if “it” is no legal entity at ‘all, why do we use collec- 
tive nouns with possessive pronouns and singular verbs? 

Now in all conscience these are absurdities enough; yet note what 
has followed from the denial of a right to sue and be sued. It was 
the mere accident of his membership of the Middle Temple which 
made Lord Eldon grant to a body of Free Masons the right to a 
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representative action. It might have been, as he said,** “singular 
that this court should sit upon the concerns of an association, which 
in law has no existence,” but it was just because it had an existence 
in life that the law had to take some account of it. “The society 
must,” as Eldon saw, “some way or other be permitted to sue.” 
Why? Because without that permission the gravest injustice would 
occur and to refuse it is to negative the whole purpose for which 
the courts exist. It was, again, a great advance when a private 
Act of Parliament enabled a voluntary society to sue in the name 
of its chairman.*® But it does not go far enough. The entities 
the law must recognise are those which act as such, for to act in 
unified fashion is — formality apart —to act as a corporation. 
When the Scottish courts upheld a verdict against the libellers of 
“the Roman Catholic authorities of Queenstown,” they knew that 
no corporation had been libelled, but a body of men to be regarded 
as a unit for practical purposes. That body had suffered in reputa- 
tion from the libel; it was right and fitting that it should receive 
compensation.*® And when a voluntary society in the pursuit 
of its functions libels a company without justice, it seems rational, 
even if it is legally an innovation, to make the society pay.” 
Nothing has brought into more striking prominence the signifi- 
cance for practical life of this controversy than the questions 
raised in the last decade and a half by trade-union activity. Of 
the rights and wrongs of their policy great authorities have writ- 
ten; * and it is not now needful to discuss at length the decisions 
of the courts. But this much may at least be said: that just as 
surely as the decision of the House of Lords marked, in the great 
Taff Vale case, a vital advance, so, no less surely, did its decision 
in the Osborne case“ mark a reactionary step. The Taff Vale case 
decided, as it appears to us, quite simply and reasonably, that a 
trade union must be responsible for the wrongs it commits, —a 
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point of view which so impressed the Royal Commission that they 
did not recommend the reversal of the judgment.” The Osborne 
case decided that a method of action which a trade union thinks 
necessary for its welfare and protection may be illegal because it 
is political and not industrial in its scope — political objects being 
eo nomine beyond the province of a trade society. But that is 
surely a too narrow interpretation of the facts. Where does a 
political object end and an industrial object begin? It is obvious 
to anyone who has eyes to see that at every point modern politics 
is concerned with the facts of everyday life in its industrial aspect. 
Therein they clearly touch the worker, and the trade union is an 
association formed for his protection. On this view the political 
activity of trade unions means no more than giving emphasis to 
one particular branch of their industrial policy. It is, then, one 
would urge, open to the courts to declare the transaction void on 
grounds of public policy; * but it is probable that they would pay 
dearly for so doing in the loss of the respect in which they are held. 
It is wiser when dealing with the group person not to interfere with 
its individual life. The experience of the Privy Council as an ec- 
clesiastical tribunal might herein have given a lesson to the House 
of Lords. There was it sternly demonstrated that the corpora- 
tion of the English Church — a corporation in fact if not in law 
— will not tolerate the definition of its doctrine by an alien body.*” 
The sovereignty of theory is reduced by the event to an abstraction 
that is simply ludicrous. It may well be urged that any similar 
interference with the life of trade unions will result in a not dis- 
similar history. 
Vill 

We have travelled far, but at least there has been direction in 
our travelling. We have asked a question: is corporate personality 
a real thing? Is the collective will that is the inevitable accom- 
paniment of that personality but a figment of the imagination? 
The thesis that has been here maintained is a simple one. It is that 
when the man in the street calls (let us say) Lloyds and the Stock 
Exchange corporations he is profoundly right in his perception. 
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He has brushed aside the technicalities of form and penetrated to 
the reality, which is but a cloud serving not to reveal but to obscure. 
This, it may be pointed out, Erle, J., perceived nearly sixty years 
ago.** “According to the plaintiff,” he said, “it is supposed to be 
a corporation created for the purpose of the navigation, and hav- 
ing the legal incidents of its existence limited for that purpose. 
But it appears to me that, by common law, the creation of a cor- 
poration conferred on it all the rights and liabilities in respect of 
property, contracts and litigation which existence confers upon a 
natural subject, modified only by the formalities required for ex- 
pressing the will of a numerous body.” Here, at any rate, is the 
basis of much-needed innovation. A corporation is simply an or- 
ganised body of men acting as a unit, and with a will that has be- 
come unified through the singleness of their purpose. We assume 
its reality. We act upon that assumption. Are we not justified in 
the event? 

After all, our legal theories will and must be judged by their 
applicability to the facts they endeavour to resume. It is clear 
enough that unless we treat the personality of our group persons 
as real and apply the fact of that reality throughout the whole 
realm of law, what we call justice will, in truth, be no more than 
a chaotic and illogical muddle. 

English lawyers, it is said, have a dislike of abstractions. Such 
excursions as this into the world of legal metaphysics have for them 
the suspect air of dangerous adventure. But life, after all, is a 
series of precipices, and we have to act upon the assumptions we 
make. Here we urge a radical thesis; we say that the distinction 
between incorporate and voluntary association must be abolished. 
We say that the trust must be made to reveal the life that glows 
beneath, that we must have the means of penetrating beyond its 
fictitious protectiveness. No one doubts that the change will be 
vast. No one doubts that the application will need courage and 
high resolve. But it is in its very difficulty that we shall find its 


supreme worth. 
IX 


A last word remains to be said. If what we have here been 
urging is true, it reacts most forcibly upon our theory of the state. 





% Bostock v. North Staffordshire Railway Co., 4 E. & B. 798, 819 (1855). 
% De Mon., c. 15. 
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Thus far, for the most part, we have sought its unification. We 
have made it intolerant of associations within itself — associations 
that to Hobbes will appear comparable only to “worms within the 
. entrails of a natural man.” Asa result we have made our state 
absorptive in a mystic, Hegelian fashion. It is all-sovereign and 
unchallengeable. It has, if it be the papal state, and the Pope its 
personification, the plenitudo potestatis ; be it imperial, its emperor 
is legibus solubus; be it Britannic, its parliament has, as De 
Lolme somewhat whimsically pointed out, no limit in power save 
the laws of nature. We seem, when we front the state, to cry with 
Dante that the maxime unum must be the maxime bonum,®*® and 
with Boniface VIII that there is heresy in political dualism.’ 
Admirable enough this may be in theory; of a certainty it does not 
fit the facts. We do not proceed from the state to the parts of the 
- state, from the One to the Many, on the ground that the state is 
more unified than its parts. On the contrary, we are forced to the 
admission that the parts are as real, as primary, and as self-sufficing 
as the whole. “The pluralistic world,’ said James, “is... 
more like a federal republic than an empire or a kingdom. thie 
ever much may be collected, however much may report itself as 
present at any effective center of consciousness or action, some- 
thing else is self-governed and absent and unreduced to unity.” 
But sovereign your state no longer is if the groups within itself are 
thus self-governing. Nor can we doubt this polyarchism. Every- 
where we find groups within the state which challenge its suprem- 
acy. They are, it may be, in relations with the state, a part of 
it; but one with it they are not. They refuse the reduction to 
unity. We find the state, in James’ phrase, to be distributive and 
not collective. Men belong to it; but, also, they belong to other 
groups, and a competition for, allegiance is continuously possible. 
Here, as a matter of history, we find the root of Mr. Gladstone’s 
attack on the Vatican decrees of 1870. An allegiance that is un- 
reduced to unity appeared to him without meaning. Yet it is 
obvious that every great crisis must show its essential plurality. 
Whether we will or no, we are bundles of hyphens. When the 
centers of linkage conflict a choice must be made. 





100 See the Bull Unam Sanctam, c. 1, Ex. Com. 1, 8. 
101 A PLURALISTIC UNIVERSE, p. 321. The whole book has vital significance for 
political theory; see especially the fifth lecture. 
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Such, it is submitted, is the natural consequence of an admission 
that the personality of associations is real and not conceded thereto 
by the state. We then give to this latter group no peculiar merit. 
We refuse it the title of creator of all else. We make it justify itself 
by its consequences. We stimulate its activities by making it 
compete with the work of other groups coextensive with or com- 
plementary to itself. As it may not extinguish, so it may not claim 
preéminence. Like any other group, what it is and what it will 
be, it can be only by virtue of its achievement. So only can it 
hope to hand down undimmed the torch of its conscious life. 

Harold J. Laski. 


McGi1t UNIVERSITY. 
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Just CoMPENSATION IN Eminent Domain. — There has been much 
confusion, in the authorities, on the measure of damages in eminent 
domain proceedings. In New York v. Sage, 36 Sup. Ct. Rep. 25, the 
Supreme Court has helped materially to clarify the issues. In valuing 
a farm taken by New York City to form a portion of a great reservoir, 
the commissioners awarded a certain sum for the “land and buildings,” 
and a certain further sum for “reservoir availability.” The case was 
removed to the federal courts on diversity of citizenship. In overturn- 
ing the award, the court decided that the only explanation of the itemi- 
zation was that the first sum was the actual total market value, and 
that the commissioners thought that the value gained by the very 
act of taking was to be shared between the city and the owner. Assum- 
ing this to be the correct interpretation, the award obviously could not 
be sustained. The question is what the owner loses, not what the taker 
gains.! But since every intendment is to be made in favor of an award,’ 





1 Boston Chamber of Commerce v. Boston, 217 U. S. 189; United States ». Chand- 
ler-Dunbar Co., 229 U. S. 53; Lambert v. Giffin, 257 Ill. 152, 100 N. E. 496; United 
States v. Taffe, 78 Fed. 524. Yet where compensation for the taking of an abandoned 
stretch of railroad traek was allowed upon the basis of cost of construction, the taker’s 
gain was practically made the basis of assessing damages. Cohen v. St. Louis, F. S. 
& W. R. Co., 34 Kan. 158, 8 Pac. 138. Thereare, of course, cases where market value 
breaks down altogether as a measure of just compensation. Postal Tel. Cable Co. 
v. Louisiana Western R. Co., 49 La. Ann. 1270, 22 So. 219. 

2 See McGovern v. New York, 229 U. S. 363, 371. 
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there is much to be said for the interpretation evidently adopted by the 
Circuit Court of Appeals,* as well as the District Court,‘ in this case, 
that reservoir availability was intended by the commissioners as only 
an element in actual market value. 

The Supreme Court clearly states, however, that any portion of the 
market value caused by the expectation of the taking by eminent domain 
should not be allowed as damages. There is much authority, both Eng- 
lish and American, against this view,’ and it seems to mark a departure, 
even in its own jurisdiction. ® If there is an appreciable possibility that 
the land may be wanted for the purpose in question by purchasers not 
armed with compulsory powers, the chance forms an element of market 
value which unquestionably must be considered.” But where, as is cer- 
tainly the case in constructing railroads, and must generally be the case 
in constructing a very large reservoir, the market is not appreciably 
affected by such a possibility, this reasoning fails.2 Two grounds might 





3 In re Bensel, 206 Fed. 369. 

‘ In re Ashokan Dam, 190 Fed. 413. 

5 In the leading English case, the Court of Appeals clearly formulated the issue, 
and arrived at the opposite conclusion. See Jn re Lucas, [1909] 1 K. B. 16, 28. The 
court distinguished between the enhancement of market value due to the “probabil- 
ity” of eminent domain proceedings, and the enhancement due to the “realized prob- 
ability,” after the proceedings have been initiated, and concludes that the former, 
but not the latter, should be an element in computing damages. See also Sidney »v. 
North Eastern Ry. Co., [1914] 3 K. B. 629. The prevailing view is clearly stated by 
the Massachusetts court in Moulton v. Newburyport Water Co., 137 Mass. 163, 167: 
“Such chance or probability, [i.e. that the land might be used as a source of water 
supply by a company with power of eminent domain] must needs enter to some extent 
into the market value itself: and, so far as the market value might be enhanced thereby, 
the petitioners were entitled to ‘the full benefit of it.” For other American cases see 
note 8, infra. 

6 In United States v, Chandler-Dunbar Co., 229 U. S. 53, 77, the court, in allowing 
“lock availability” as an element in value, said: “Although it is not proper to esti- 
mate land condemned for public purposes by the public necessities or its worth to the 
public for such purpose, it is proper to consider the fact that the property is so situated 
that it will probably be desired and available for such a purpose.” 

7 This seems to be the true ground on which Boom Co. ». Patterson, 98 U. S. 403, 
can be supported. The court allowed compensation for the availability of land for 
boom purposes, mentioning the fact that there might have been a demand for the land 
for these purposes by purchasers without compulsory powers. The case has been 
widely interpreted, however, as standing for a broader doctrine. See United States ». 
Chandler-Dunbar Co., supra, 229 U. S. 53, 77; Webster v. Kansas City & S. Ry. Co., 
116 Mo. 114, 119, 22S. W. 474, 475; San Diego Land and Town Co. v. Neale, 78 Cal. 
63, 69, 20 Pac. 372, 375. 

Perhaps the following cases may rest upon the possibility of such purchasers, the 
reservoir being comparatively small. Alloway v. Nashville, 88 Tenn. 510, 13 S. W. 
123; Brown v. Forest Water Co., 213 Pa. St. 440, 62 Atl. 1078; Matter of Trustees of 
College Point, 5 T. & C. (N. Y.) 217. Where the owner intends to use the land him- 
self to supply nearby towns with water, he may not show this fact in evidence. Farmer 
v. Stillwater Water Co., 99 Minn. 119, 108 N. W. 824. Nor may he swell the damages 
by showing the possibility of getting authority to carry the water to nearby towns. 
Moulton v. Newburyport Water Co., 137 Mass. 163. But if it were possible for him - 
so to use his land it would be possible for a — without compulsory powers to 
~ use it, and thus the case would be proper for allowing the special availability to be 
shown. 

8 The railroad availability of property has been repeatedly allowed as an element 
in value. Currie v. Waverly, etc. R. Co., 52 N. J. L. 381, 20 Atl. 56; Webster ». 
Kansas City & St. Ry. Co., 116 Mo. 114, 22 S. W. 474; Johnson »v. Freeport, etc. R. 
Co., 111 Ill. 413; Sidney ». "North Eastern Ry. Co., [1914] 3 K. B. 629. See Lewts, 
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be suggested on which a prospective demand for property by a body 
armed with compulsory powers could be made the basis of a higher 
valuation in eminent domain proceedings. It may often be the case 
that the tribunals fixing the compensation are more favorably disposed 
toward landowners than the condemning corporations, and may tend to 
award more than the fair value of the land. Certainly if this cause is 
operative at all, it is unfortunate enough of itself without recognition 
by the law of its reflection in market value. The argument leads to the 
result that the court must instruct the jury in assessing damages to take 
into account its own probable bias in favor of one of the parties. Again, 
it might be urged that to avoid the trouble and expense of compulsory 
proceedings, corporations may be willing to buy the land for more than it 
would be worth for purposes other than those for which it is to be used.® 
Yet if it has in fact been put to the expense of such proceedings, it is not 
just to require it to pay the expense over again, as a part of the award. 

Generally, however, the courts have not assigned any particular 
reason for their decision, but have assumed without further analysis 
that a prospect of compulsory taking enhances the market value of the 
land, and should be reflected in the compensation allowed. It is sub- 
mitted that the whole doctrine leads to a perpetual trip around a vicious 
circle. If the prospect of a generous award is reflected in a higher market 
value, and this higher market value is then made the basis for an in- 
creased award, it follows that the promise of this larger award will once 
more enhance the value, and that, conformably with the theory, a new 
increment must be added to the award. An infinite series results. 

The decision in the principal case would therefore be sound, even if the 
interpretation put upon the award by the lower court is the correct one. 


Not only was it erroneous to add an item for “reservoir availability,” 
but if that item was already an element in the sum awarded as market 
value the item should have been deducted from that sum to reach a 
just result.!° To allow a purchaser to exact a high price for his lands 
simply because they are very necessary to the public is to defeat the 
whole purpose of eminent domain." 





EMINENT DoMAIN, 3 ed., § 707. The English cases uniformly allow reservoir availa- 
bility. Jn re Lucas, [1908] 1 K. B. 571, [1909] 1 K. B. 16; Im re Gough, [1904] 1 K. B. 
417; Riddell v. Newcastle, etc. Water Co., Brown & Allen, Compensation, 678; In re 
Countess Ossalinsky, ibid., 659. Bridge site availability has been considered, although 
purchasers without compulsory powers must be rare. Young v. Harrison, 17 Ga. 30; 
Little Rock, etc. R. Co. v. Woodruff, 49 Ark. 381, 5 S.W. 792. The United States 
Supreme Court has allowed lock availability. United States ». Chandler-Dunbar 
Co., 229 U. S. 53. 

9 Tt is unreasonable to suppose that a purchaser armed with eminent domain powers 
would allow itself to be taken advantage of. See Minnesota Rate Cases, 230 U. S. 352, 
451. Although it is perhaps true that but a small percentage of the property acquired 
for public purposes is through the actual exercise of the power. See Little Rock, etc. 
R. Co. v. Woodruff, 49 Ark. 381, 393, 5 S. W. 792, 795. And it is common to require 
that a petition show a failure to agree. See Mitts, EMINENT DoMAIn, § 107. 

10 Matter of Simmons, 130 App. Div. (N. Y.) 350, 195 N. Y. 573; Union Depot, etc, 
Co. v. Brunswick, 31 Minn. 297, 17 N. W. 626; United States v. Seufert Bros. Co., 78 
Fed. 520; Matter of Boston, etc. R. Co., 22 Hun (N. Y.) 176; Black River, etc. R. 
Co. v. Barnard, 9 Hun (N. Y.) 104. 

11 Tf the case is rested on the broad doctrine here outlined, it involves only the estab- 
lishment of a rule for the federal courts, and not an overturning of settled law in the 
states, for the Supreme Court will not decide questions in the law of damages under 
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THE DISQUALIFICATION OF JUDGE HILLYER IN THE COLORADO STRIKE 
Cases. — At common law the only ground for the disqualification of a 
judge was a pecuniary or personal interest in the subject matter of the 
cause.! But there are statutes in almost all the states providing that a 
judge is disqualified if he has been of counsel or if he is biased or preju- 
diced.2, The party objecting must put in a verified affidavit that the 
judge is prejudiced or interested. Ordinarily the facts on which the 
conclusion is based must be positively stated,’ but in some states a 
mere statement of the conclusion is enough.* The latter rule, however, 
seems unwise, for it offers an easy method of delaying the proceedings 
without the check imposed by the danger of a prosecution for perjury if 
false facts are stated in the affidavit. It is usually held that the dis- 
qualification statutes are mandatory, and that when a proper affidavit 
is filed the judge is ipso facto disqualified, and has no jurisdiction. That 
is, the judge may pass upon the sufficiency of the affidavit, but not 
upon the truth of the facts stated therein;*® it is the imputation of 
prejudice, not the actual existence of the alleged grounds of imputation, 
which causes the disqualification. Any other rule would violate the 
well-settled principle that a man cannot be judge in his own cause, and 
practically defeat the purpose of the statutes, since it is only in extreme 
cases that a man can realize his prejudice. Moreover, a decision on the 
truth or falsity of the allegations would be a decision of a question of 
fact, and not reviewable, except for abuse of discretion. Nevertheless, 
a few states have adopted a contrary rule,’ and others, though follow- 





the due process clause of the Constitution. McGovern v. City of New York, 229 U. S. 
363. 

1 People v. Williams, 24 Cal. 31 (prejudice). See People ». Compton, 123 Cal. 403, 
56 Pac. 44, 48. 

2 For typical statutes, see U. S. Comp. Stat. 1913, § 988; Mutts Ann. Star. 
(Coto.), § 7692; Mont. Rev. Cones, § 6315. 

Generally, only one judge may be disqualified in each case; but the Montana 
statute permits five disqualifications. See State v. Clancy, 30 Mont. 529, 77 Pac. 312. 

8 Ex parte Am. Steel Barrel Co., 230 U.S. 35; Powers v. Reynolds, 89 Ky. 259, 
12 S. W. 298. See Erbaugh v. People, 57 Colo. 48, 52, 140 Pac. 188, 190; People v. 
Findley, 132 Cal. 301, 304, 64 Pac. 472, 473. 

4 Lincoln v. Territory, 8 Okl. 546, 58 Pac. 730; State v. Palmer, 4 S. D. 543, 57 
N. W. 490. 

5 Powers v. Commonwealth, 114 Ky. 237, 70S. W. 644; Murdica v. State, 137 Pac. 
574 (Wyo.); State v. Palmer, 4 S. D. 677, 62 N. W. 631; Erbaugh 2. People, 57 Colo. 
48, 140 Pac. 188; Cox v. United States, 100 Fed. 283. 

The normal way to attack the judge’s ruling in such a case is by writ of error; but 
an application for a writ of prohibition is also a proper method, even though the judge, 
and not the court, loses jurisdiction. This is true whether the judgment is voidable, 
on account of a common-law disqualification, or void, as when the disqualification is 
statutory. Forest Coal Co. v. Doolittle, 43 W. Va. 210, 46S. E. 238; North Bloomfield 
Gravel Mining Co. v. Keyser, 58 Cal. 315. See Dimes v. Grand Junction Canal, 3 
H. L. 759, 785; Moses v. Julian, 45 N. H. 52, 54. 

Of course, when the application is for a change of venue on account of popular feel- 
ing, counter affidavits may be filed, and the judge must pass on the facts. See State v. 
Palmer, 4.S. D. 543, 545, 57 N. W. 490, 491. 

6 The late Judge Brewer is quoted in Lincoln v. Territory, 8 Okl. 546, 58 Pac. 730, 
as saying, “All experience teaches that usually he who is prejudiced against another 
is unconscious of it, or unwilling to admit it.” 

7 State v. DeMaio, 70 N. J. L. 220, 58 Atl. 173; Moses ». Julian, 45 N. H. 52. 
This rule is usually-based on the wording of the local statutes. Thus, Cox v. United 
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ing the majority rule if the affidavits are uncontradicted, permit the 
filing of counter affidavits, and allow the recused judge to pass upon the 
evidence. Perhaps the matter could be most easily and satisfactorily 
handled by the submission of the affidavits directly to a superior court 
on an application for prohibition. This method would avoid the absurd- 
ity of forcing the trial judge to decide whether certain acts which he 
knows are false would, if true, be sufficient to constitute prejudice in 
law. 

The most difficult question, however, in these cases is to determine 
what constitutes the interest or prejudice that the statute provides for. 
It is clearly settled that any pecuniary interest, however small, in the 
result of the case is a ground.for recusation.? Many cases hold, however, 
that a judge will not be disqualified on the ground of bias unless he is 
prejudiced against the defendant personally,’ or has been of counsel in 
the same cause between the same parties."! A- recent Colorado case 
shows a salutary tendency to disregard these technical rules, and con- 
sider the question from a practical, common sense standpoint. People v. 
Hillyer, 152 Pac. 149." During the recent coal strike, several of the 
miners were indicted for murder and other crimes alleged to have been 
committed in the course of the conflict resulting from the strike, and 
were to be tried before Judge Hillyer. They put in affidavits alleging 
that Hillyer had acted as counsel for the mine owner in similar cases 
against other strikers; that the defense intended to apply for a change 
of venue on the ground of popular prejudice, and that the judge had a 
pre-formed opinion contrary to their contention on that question; and 
that Judge Hillyer was a strong partisan of the mine owners, having con- 
demned the strikers and their cause in vigorous language. Judge Hillyer 
refused to disqualify himself, and a writ of prohibition was granted by 
a majority of the Supreme Court. 

When one remembers how high the feeling in Colorado ran at the time 
of the strike, and the lengths to which the bitter hostility of both sides 
was carried, it seems almost too obvious for argument that a declared 














States, 5 Okl. 701, 50 Pac. 175 (overruled by Lincoln »v. Territory, 8 Okl. 546, 58 Pac. 
730), was decided like the New Jersey case, under a statute which read, “‘if it shall be 
shown to the court.” 

8 Talbot v. Pirkey, 139 Cal. 326, 73 Pac. 858; Crouch v. Dakota, W. & M. R. R. 
Co., 18 S. D. 540, 101 N. W. 722. See Morehouse v. Morehouse, 136 Cal. 332, 69 Pac. 
625. 

9 MacMillan v. Spencer, 28 Colo. 80, 62 Pac. 849; Magruder v. Swann, 25 Md. 173; 
Ex parte Cornwell, 144 Ala. 497, 39 So. 3 354. 

But it is sometimes held that the judge is not disqualified if his pecuniary interest is 
small, and no one else can take jurisdiction in his place. Matter of Ryers, 72 N. Y. 1. 

10 Ingles v. McMillan, 5 Okl. Cr. 130, 113 Pac. 998; Bent v. Lewis, 15 Mo. App. 40; 
People v. Findley, 132 Cal. 301, 64 Pac. 472. See Johnson ». State, 31 Tex. Cr. 456, 
20 S. W. 985. 

1 Stockwell v. Glaspey, 160 S. W. 1151 (Tex. Civ. App.); Bryan v. Austin, 10 La. 
Ann. 612; Blackburn v. Craufurd, 22 Md. 447; The Richmond, 9 Fed. 863; Trinkle 
v. State, 127 S. W. 1060 (Tex. Cr. App.). 

But see State v. Perkins, 124 La. Ann. 947, 50 So. 805; Barnes v. State, 27 Tex. Cr. 
461, 83 S. W. 1124; Woody ». State, 69 S. W. 155 (Tex. Cr. App.). In these cases 
the judge was disqualified because he had been counsel for one of the parties in proceed- 
ings growing out of the same subject matter, as when the judge in a criminal case was 
counsel when the same matter came up in civil proceedings. 

2 See RECENT CASES, this issue, p. 459. 
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partisan of the mine owners, formerly actively engaged in the strife on 
their side, could not, no matter how good his intentions, give a fair and 
unprejudiced hearing in a case which directly or indirectly involved the 
whole issue between the contestants. Nevertheless, two judges of the 
Supreme Court dissented, and Governor Carlson and Speaker Stewart 
of Colorado issued statements unfavorably criticizing the decision of the 
court." The feeling of the authors of these statements and of the dissent- 
ing judges was that such a departure from the technical rules gave too 
great opportunity for the postponement of trials on account of trivial 
accusations of prejudice, which would hinder rather than promote 
justice. For this reason they contended that the prejudice must be 
against the defendant personally, not against the party or cause he 
represents, and that the fact that the judge believes the defendant guilty 
is not enough,” since he passes on the law and not on the facts. Of 
course, certain limits on the power to disqualify for prejudice are essen- 
tial. Prejudice which would disqualify a juryman would not necessarily 
be a sufficient ground for the recusation of a judge, since, as the dissent 
points out, the judge does not pass directly on the facts. But the line 
of distinction between personal and party prejudice seems an illogical 
one, for it is obvious that hostility against the cause which a man repre- 
sents and for which he is standing in the particular trial is a greater 
menace to impartiality than mere personal feeling. There seem few real 
decisions on the point, for in most cases the affiant manages to find facts 
showing a personal prejudice. In Kentucky, however, there is a line of 
decisions holding that party prejudice is sufficient to disqualify a judge. 
Thus it has been held that a judge who was a strong partisan of local 
option and bitterly hostile to the liquor interests was incompetent to try 
a prosecution for violation of the liquor statutes.!7 The same rule has 
been applied to cases arising out of a political campaign.'* The language 
of these decisions applies exactly to the Colorado case, and when it is 
remembered that in addition Judge Hillyer had been of counsel in pre- 
vious cases involving the same issue, though between different parties, 
and had a pre-formed opinion on the issue of change of venue for preju- 
dice which he would be compelled to pass on,!® the justice of the court’s 
result is beyond question. 





18 See the DENVER News for Aug. 19, 20, 1915. For this information and much 
vaiuable comment the writer is indebted to an unpublished article by Mr. Hugh McLean 
of the Denver Bar. 

4 See n. 9, supra. 

1’ Heflin v. State, 88 Ga. 151, 14 S. E. 112; State v. Morrison, 67 Kan. 144, 72 Pac. 
554; Ingles v. McMillan, 5 Okl. Cr. 130, 113 Pac. 998, accord. See contra, Chenault v. 
Spencer, 68 S. W. 128 (Ky.). 

16 See Northampton v. Smith, 52 Mass. 390. In that case the court said that the 
same test would not apply, even where the judge decided both the law and the facts. 
But the weight of authority seems conira on the latter point. Williams v. Robinson, 
60 Mass. 333; State v. Board of Education, 19 Wash. 8, 52 Pac. 317. 

17 Wathen, etc. Co. ». Commonwealth, 116 S. W. 336 (Ky.); Rush v. Denhardt, 138 
Ky. 238, 127 S. W. 785. 

18 Kentucky Publishing Co. ». Gaines, 110 S. W. 268 (Ky.); Powers ». Common- 
wealth, 114 Ky. 237, 70 S. W. 644; Givens v. Crawshaw, 55 S. W. gos (Ky.). 

19 Tt is immaterial that the issue in question may never actually come before the 
court for decision. Forest Coal Co. v. Doolittle, 54 W. Va. 210, 46 S. E. 238. 
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Tue Lecatity oF Votinc Trusts. — As corporations increased in 
size, and the stockholders became great in number, constantly varying 
and widely scattered, the control, and with it the business policy, of a 
corporation became more and more subject to change. It was inevi- 
table that efforts would be made to avoid this shifting control. The 
most effective scheme hitherto devised has been the voting trust, an 
arrangement by which the stockholders, or at least a majority of them, 
transfer their stock to trustees, who thus get and exercise the power to 
vote, in return for trust certificates, which are freely transferable sub- 
ject to the trust.! In a recent case such an agreement was held invalid, 
the holder of a trust certificate being allowed to revoke the agreement at 
any time? Luthy v. Ream, 110 N. E. 373 (Ill.). An earlier Illinois case 
sustained such a trust, the question of revocability not being involved 
and expressly not decided.’ Though at first sight these cases may not 
appear entirely consistent, the present decision seems really to be a 
logical application of the reasoning of the earlier case. The court there 
treated the trust agreement as in substance nothing more than an exercise 
of proxies by the trustee. Such a construction deprives the voting 
trust of all its virility. Courts are inclined to look with disfavor on any 
attempt to make proxies irrevocable, usually holding them revocable 
notwithstanding contrary provisions, as being mere powers, not coupled 
with an interest.‘ But a decisive blow against the use of irrevocable 
proxies has been dealt by statutes, now very common, limiting the dura- 
tion of proxies.> The Illinois court seems to have reached a logical 
result, if the voting trust can be regarded as a mere evasion of the limita- 
tions on the use of proxies. But this construction, it is submitted, is 
erroneous and unfortunate. A voting trust is an entirely different thing 
from a proxy. It is a real trust; the power to vote is not delegated, but 
the legal title, which carries with it the power to vote, is transferred. 
There is no more difficulty in creating a trust of stock than of any other 
kind of property. Further, the trust is not revocable as a dry trust, 
since it is really an active trust, both by reason of the power and duty 
to vote and by the interest each shareholder has in the participation of 
the others in the agreement.® 





1 There is no standard form for voting trusts, the provisions varying according to 
the requirements of each case. The duration is usually for a fixed term, three or five 
years being the most common, but a much longer period has occasionally been agreed 
upon. The trust may terminate upon the declaration of certain dividends, or when 
the financial condition of the corporation is such, in the opinion of the trustees, as to 
warrant it. A common provision is to allow the trust to be ended by a vote of a large 
proportion, say two-thirds, of the holders of the trust certificates. For a full discus- 
sion of the terms, in general and in particular, of voting trusts, see CusHING, VoTING 
TRUSTS, 20, 36-99. 

2 For a complete statement of the facts of this case see RECENT CASES, p. 453. 

3 Venner v. Chicago City Ry. Co., 258 Ill. 523, ror N. E. 940. 

* Cone v. Russell, 48 N. J. Eq. 208, 21 Atl. 847; Schmidt v. Mitchell, ror Ky. 570, 
41 S. W. 929. 11 THompson, Corporations, 2 ed., §§ 883, 884; 2 Coox, CorPora- 
TIONS, 5 ed., $610. But see Brown 2. Pacific Mail Steamship Co., 5 Blatch. (U. S.) 525. 

5 In New York a proxy is good only for eleven months, unless some other limited 
time is specified in the proxy, and is always revocable. N. Y. Consox. Laws, 1909, 
ch. 28, § 26. In Massachusetts a proxy must be executed within six months of the 
meeting at which it is used. Mass. Rev. Laws, 1902, ch. 110, § 25. 

6 See Boyer v. Nesbitt, 227 Pa. St. 398, 404, 76 Atl. 103, 105. See also the dissent- 
ing opinion of Justice Swayze in Warren v. Pim, 66 N. J. Eq. 353, 410, 59 Atl. 773, 794. 
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The only objection to voting trusts must then be based on grounds of 
policy. To say it is a restraint on alienation seems unfounded, since the 
trust certificates may be freely bought and sold, subject to the trust. 
A further frequent objection is that it is against the policy of the law to 
allow the separation of the voting power from the actual beneficial owner- 
ship, and that the voting trust is a mere blind to accomplish this.? Such 
a policy must be a survival of the obsolete notion, which prevented even 
voting by proxy,*® that shareholders had a duty to participate personally 
in the management. A sounder view seems to be that it is an inde- 
pendent property right which is perfectly separable.® But the funda- 
mental objection to voting trusts, the one which offers a real basis for 
attack upon grounds of policy, is the fact that such agreements may, 
and frequently do, lead to a minority control, since the majority of the 
majority will ordinarily control the vote of the block of participating 
stock. Such a control may perhaps be dangerous, but it has undoubted 
advantages in providing a continuous business policy. Great protec- 
tion has been furnished in addition by the readiness of the courts to 
declare these trusts invalid where there has been any suggestion of an 
improper purpose, or any danger of unfairness to the minority stock- 
holders — a strictness which has sprung from their earlier unmistakable 
hostility. Indeed it seems that most of these agreements which have 
come before the courts have been declared invalid for one reason or 
another.’ Unfortunately a few cases have gone so far as to declare such 
trusts void per se as contrary to public policy." But the more liberal 
tendency — to which the principal case is a regrettable exception — has 
been to reject such a flat rule, and to uphold the trust agreements when 
conceived for a lawful and proper purpose.” This is highly desirable, 
since the voting trust has become a useful instrument in the business 
world. In practice it is indeed used rather to protect than to injure 
the stockholder, its most valuable and common application being in- 
cases of reorganization. In fact its desirability has been so far recog- 
nized that in some states it now has express legislative sanction." 





7 See Harvey v. Linville Improvement Co., 118 N. C. 693, 699, 24 S. E. 489, 490. 
See the opinion of Justice Pitney in Warren v. Pim, supra, 66 N. J. Eq. 353, 373, 59 
Atl. 773, 780. See also 24 Harv. L. REv. 51. 

8 Although now universally allowed by statute, at common law a stockholder could 
not-vote by proxy. Taylor v. Griswold, 14 N. J. L. 222. 

® See Carnegie Trust Co. v. Security Life Insurance Co., 111 Va. 1, 27, 68 S. E. 412, 
421; Warren v. Pim, supra, 66 N. J. Eq. 353, 410, 59 Atl. 773, 7905. 

10 Moses v. Scott, 84 Ala. 608, 4 So. 742; Shepaug Voting Trust Cases, 60 Conn. 
553, 24 Atl. 32; Kreissl v. Distilling Co. of America, 61 N. J. Eq. 5, 47 Atl. 471; Ven- 
ner v. Chicago City Ry. Co., supra, 258 Ill.-523, ror N. E. 949. See also cases in fol- 
lowing footnote. 

11 Harvey v. Linville Improvement Co., supra, 118 N. C. 693, 24 S. E. 489; Bridges 
v. First National Bank, 152 N. C. 293, 67 S. E. 770; White v. Thomas Inflatable Tire 
Co., 52 N. J. Eq. 178, 28 Atl. 75; Warren v. Pim, supra, 66 N. J. Eq. 353, 59 Atl. 773. 

2 Greene v. Nash, 85 Me. 148, 26 Atl. 1114; Boyer v. Nesbitt, supra, 227 Pa. St. 398, 
76 Atl. 103; Carnegie Trust Co. v. Security Life Insurance Co., rrr Va. 1, 68 S. E. 
412; Thompson-Starrett Co. v. Ellis Granite Co., 86 Vt. 282,84 Atl.1017. See Bright- 
man v. Bates, 175 Mass. 105, 111, 55 N. E. 809, 810; Bowditch v. Jackson Co., 76 
N. H. 351, 358, 82 Atl. 1014, 1018; 24 Harv. L. REv. 57. 

13 See CuSHING, VOTING TRUSTS, p. 12 ef seq. 

4 Mp. Start. 1908, ch. 240; N. Y. Consort. Laws, 1909, ch. 28, § 25. 
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THE VALIDITY OF CONTRACTS BETWEEN THE PULLMAN COMPANY 
AND ITS EMPLOYEES EXEMPTING RAILROADS FROM LIABILITY TO THE 
EMPLOYEES FOR NEGLIGENT INJURIES. — The usual contract between a 
Pullman employee and the Pullman Company contains a provision 
exempting from liability for injury to the employees all railroads over 
whose lines the company operates. It is well settled that, if such a 
contract is valid, it is available to the railroads as a defense.! Contracts 
exempting a carrier from liability to passengers for negligent injuries are 
universally held to be void as against public policy.? In this country 
the same is true, generally at common law ®* and often by statute,‘ of 
contracts exempting a master from such liability to a servant. The 
courts have held, however, that in the absence of special circumstances ° 
a Pullman employee is not a servant of the railroad.6 And they have 
usually held that he is not a passenger.’ With the failure to put the 
contract into either of these classes the courts have concluded that it is 
valid, and this result is followed in a recent case. Lindsay v. Chicago, 
B. & Q. R. Co., 226 Fed. 23 (C.C. A., 7th Circ.).§ It is submitted that 
this conclusion does not necessarily follow. The terms “servant” and 
“passenger” are only important in that they denote parties to relations 
of such a nature that the law considers against public policy their con- 
tracts releasing the railroads from the consequences of negligence. The 
question whether the relation of the Pullman employee to the railroad 
is also of such a nature merits an independent consideration. 

It is a strong policy of the law to enforce contracts freely entered into 
between the parties.® But in cases where one of the parties is under a 
sort of economic coercion this policy loses a large part of its force. Hence 
the courts have refused to enforce against passengers and servants their 


contracts of exemption, considering that they are compelled, one by the 





1 Russell ». Pittsburgh, C. C. & St. L. R. Co., 157 Ind. 305, 61 N. E. 678; Mc- 
Dermon »v. Southern Pac. Co., 122 Fed. 669; Chicago, R. I. & P. R. Co. ». Hamler, 
215 Ill. 525, 74 N. E. 705. 

2 New York Central R. Co. v. Lockwood, 17 Wall. (U. S.) 357; Doyle ». Fitchburg 
R. Co., 166 Mass. 492, 44 N. E. 611. See HALE, BAILMENTS AND CARRIERS, 520; 
26 Harv. L. REv. 742. 

8 Johnson v. Fargo, 184 N. Y. 379, 77 a E. 388. See 5 LABATT, MASTER AND 
SERVANT, 2 ed., 5972; 26 Harv. L. REv. 7 

4 See, "for example, The Federal came thaeal Liability Act, 4 U. S. Comp. Srars. 
(1913), § 8661. 

5 Oliver v. Northern Pac. R. Co., 196 Fed. 432. ° 

6 Robinson v. Baltimore & Ohio R. Co., 40 App. D. C. 169, affirmed 237 U. S. 84; 
McDermon v. Southern Pac. Co., supra, 122 Fed. 669. 

7 Russell v. Pittsburgh, C. C. & St. L. R. Co., supra, 157 Ind. 305, 61 N. E. 678; 
Chicago, R. I. & P. R. Co. v. Hamler, supra, 215 Ill. 525, 74 N. E. 705; McDermon 
v. Southern Pac. Co., supra, 122 Fed. ‘669. Contra, Jones v. St. Louis Southwestern 
85 rr ng Mo. 666, 28 S. W. 883; Coleman v. Pennsylvania R. Co., 242 Pa. St. 304, 

. 87. 

8 See RECENT CASES, p. 458, for a statement of the facts. 

® In Baltimore & Ohio R. Co. v. Voigt, 176 U. S. 498, Shiras, J., in declaring void 
a contract similar to those under consideration, says, at p. 505, “At the same time it 
must not be forgotten that the right of private contract is no small part of the liberty 
of the citizen, and that the usual and most important function of courts of justice is 
rather to maintain and enforce contracts, than to enable parties thereto to escape from 
their obligations on the pretext of public policy, unless it clearly appears that they con- 
travene public right or the public welfare.” 
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necessity of securing transportation,’ the other by the necessity of 
securing work," to enter into such agreements. The latter necessity — 
that of getting employment — is no less present in the contracts now 
under discussion. The Pullman Company makes the signing of the con- 
tract a prerequisite of employment; and the employee is limited in his 
choice of employers for such work to a very few, if not to one. So, too, 
if the result of such contracts is contrary to other public interests, the 
policy of preserving the integrity of private agreements loses much of 
its cogency. It is true that the ordinary duty of due care may be con- 
tracted away in some cases.” The law, however, is interested in pro- 


‘tecting the life and health of its citizens; and where the relation of the 


parties is such that the safety of one is largely dependent on the care of 
another, it is the interest of the law to preserve the incentives to careful 
conduct. It is considered, as regards the relation of master and servant, 
that a contract of exemption tends to diminish the necessary care of the 
master.’ The same considerations apply to the contract of the Pull- 
man employee. It has been suggested that the railroad has sufficient 
inducement to be careful in its liability to passengers and servants and 
the danger of harm to its property. But the same might be said of a 
master whose business is such that his negligence might lead to injury 
to his property and to others not his servants; yet the law does not allow 
him to contract away liability to his servants, for the greater his respon- 
sibility, the stronger his motive to be careful. Another possible consid- 
eration to be urged against such contracts is the modern tendency, re- 
flected in statutes, to make a business, and hence indirectly the public, 
bear the financial burden of injuries to those engaged in the business. 
Since the Pullman employee could not recover against the Pullman 
Company, the contract would throw the burden of the injury on 
him 


Whether in weighing these considerations the balance is for or against 
the sort of contract here involved is a question of degree, on which there 
may be a difference of opinion. The passenger contracts are distin- 





10 In New York Central R. Co. v. Lockwood, 17 Wall. (U. S.) 357, Bradley, J., in 
showing why a carrier should not be allowed to contract away his liability to passengers, 
says, at p. 379, “The carrier and his customer do not stand on a footing of equality. 
The latter is only one individual of a million. He cannot afford to higgle or stand out 
and seek redress in the courts. . . . He prefers rather to . . . sign any paper the 
carrier presents.” 

11 In Johnson v. Fargo, supra, 184 N. Y. 379, 77 N. E. 388, Gray, J., in declaring 
void a contract exempting a master from liability to his servant, says, at p. 385, “The 
employer and the employed, in theory, deal upon equal terms; but, practically, that is not 
always the case. The artisan, or workman, may be driven by need, or he may be igno- 
rant or of improvident character. It is, therefore, for the interest of the community 
that there should be no encouragement for any relaxation on the employer’s part in 
his duty of reasonable care for the safety of his employees.” 

2 World’s Columbian Exposition v. Republic of France, 38 C. C. A. 483, 96 Fed. 
687; Mehegan »v. Boyne City, G. & A. R. Co., 141 N. W. 905 (Mich.). Contra, Johnson’s 
Administratrix v. Richmond, etc. R. Co., 86 Va. 975, 11 S. E. 829. See also Gal- 
veston, H. & S. A. Ry. Co. v. Pigott, 54 Tex. Civ. App. 367, 380, 116 S. W. 841, 848. 

8 In Johnson v. Fargo, supra, 184 N. Y. 379, Gray, J., says, at p. 385, “The state is 
interested in the conservation of the lives and of the youthful vigor of its citizens, and 
if the employers could contract away their responsibility at common law, it would 
tend to encourage on their part laxity of conduct in, if not indifference to, the main- 
tenance of proper and reasonable safeguards to human life and limb.” 
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guished because they contravene the carrier’s public service duty." 
But it is submitted that the courts are inconsistent in declaring the con- 
tracts between master and servant void, while at the same time uphold- 
ing the Pullman employees’ contracts. In both cases there is the same 
economic coercion, the same constant dependence for safety on the 
party seeking immunity, and the same financial burden on the workman. 
And it should make no difference that in the latter case the contract is 
with one person and the exemption in favor of another. 





“JiTNEY Bus” REGULATION. — The rapid rise of the automobile 
hack, or “jitney bus,” has called forth a correspondingly widespread 
body of legislation, which is the more interesting because of the uniform- 
ity of its purpose and its treatment by the courts. Much of this is in 
the form of municipal ordinances licensing and otherwise regulating the 
conduct of the business. Though a city has no inherent power either to 
license or to tax an occupation,' that the necessary authority, at least 
with regard to this particular occupation, is within the delegated powers 
of most municipalities is sufficiently attested by the large number of 
such ordinances,” none of which seems as yet to have been disapproved 
by a court of record. The ultimate power of regulation, however, remains 
in the state, and an operator, though licensed under a valid municipal 
ordinance, remains subject to statutory control. The normal mode of 
effecting such control is, by the very nature of the business, through the 
public service commissions of the various states. Yet in some states, 
oddly enough, it seems that the commissions have no jurisdiction over 
these conveyances,‘ while in others it is certain that no action has as 
yet been taken by the commissions.® On the other hand, a number of 
these bodies have assumed jurisdiction through a liberal interpretation 





4 In New York Central R. Co. v. Lockwood, 17 Wall. (U. S.) 357, Bradley, J., says, 
at p. 378, “In regard to passengers the highest degree of carefulness and diligence is 
expressly exacted. . . . It is obvious, therefore, that if a carrier stipulated not to 
be bound by the exercise of care and diligence . . . he seeks to put off the essential 
duties of his employment.” 


1 City of Chicago v. O’Brien, 268 IIl. 228, 109 N. E. 10; City of St. Louis ». Laugh- 
lin, 49 Mo. 559. See 3 McQurLiin, MunicrPAL Corporations, § 987 (pp. 2194-5). 

2 An exhaustive digest of all ordinances on the subject in the principal cities, up to 
June 15, 1915, is found in Toe Utrtitres Macazing, vol. i, no. 1, p. 28 (July, 1915); 
reprinted in 46 ELecTRICAL RAILWAY JOURNAL, 314 (Aug. 21, 1915). 

3 Public Service Commission v. Booth, 155 N. Y. Supp. 568. 

4 Arkansas, California,* Florida, Indiana, Iowa, Kentucky, Maine, Massachusetts, 
Michigan, Minnesota, Missouri (semble), Montana, Nebraska, New Hampshire, 
New Jersey, North Dakota, Oregon, Tennessee, Washington. (For the information 
in this and the following note, indebtedness to THE UtiLiT1rEs MAGAZINE, vol. i, no. 2, 
p. 23 (Nov., 1915), is acknowledged.) 

* Opinion of Commission counsel. This has now been affirmed by a decision of the 
California Railroad Commission itself. Western Association of Short Line Railroads 
v. Hackett, P. U. R. 1915 F, 997 (Sept. 30, 1915). The jurisdiction in each case is a 
matter of local statute, of course. 

5 Connecticut, Idaho, Louisiana, Nevada, North Carolina, Ohio, Oklahoma, 
Pennsylvania, Vermont, Virginia, West Virginia. 
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of their previous statutory powers; ® and several legislatures have placed 
the jurisdiction beyond all doubt by explicit enactment.’ In one case 
the state action has taken the form of making the occupation a mis- 
demeanor unless licensed by a municipality.® 

These attempts to handle promptly what threatened to become a 
vexatious problem have met with the general approbation of the courts. 
In most instances little difficulty has been felt. Thus a city’s authorized 
ordinance as to the licensing of “hackney carriages,’”’ couched in general 
terms, probably is sufficient to cover the case of jitney busses;® and 
no doubt a general grant of power to license similar modes of conveyance 
amply justifies a special ordinance for this case.1° The imposition of 
such a license naturally involves a classifying of the property, for pur- 
poses of practical convenience; but this gives the courts little trouble," 
the bases of the classification being readily apparent.” 

A more popular phase of the problem has been the necessity of im- 
posing some sort of responsibility for negligent injuries by the drivers. 
To this end the latter have in many localities been called upon to give a 
bond to answer in damages. The idea is not a new one. Where in its 
nature an occupation is apt to cause injury to others, such a bond has 
frequently been required.“ And the jitneys present such an obviously 
proper case for an application of this principle that this requirement 
has been unhesitatingly indorsed. The same feeling has evoked in 
some instances a further provision, calling for a period of training 
designed to insure the technical competence of the operator. To be 
sustained, a rule so limiting one’s constitutional liberty of pursuit 
must be clearly reasonable. However, the courts have not felt that 
in this case the line of reasonableness has thus far been overstepped." 

It must be admitted that the influence of the street railways seems 
apparent throughout the legislation on this subject. Thus the estab- 





® Arizona, In re Automobile Traffic on Auto Stage Lines, P. U. R. 1915 C, 945, 
decided by the Corporation Commission; District of Columbia, Public Utilities 
Commission, Case No. 1493;, Georgia, Georgia R., etc. Co. v. Jitney Bus Co., P. U. R. 
1015 C, 928, decided by the Railroad Commission; Illinois, Jacksonville R. Co. ». 
O’Donnell, P. U. R. 1915 C, 853, decided by the Public Utilities Commission; Mary- 
land, In re Automobiles & Jitney Busses, P. U. R. 1915 C, 365, decided by the Public 
Service Commission. 

7 Coto. Laws, 1915, ch. 133; N. Y. Laws, 1915, ch. 667; R. I. Pus. Laws, ch. 
1263, sec. 4 (adopted Jan., 1915); Wis. Laws, 1915, ch. 546. 

8 TENN. ACTS, 1915, ch. 60. 

® State v. Jarvis, 95 Atl. 541 (Vt.). 

10 Ex parte Dickey, 85 S.:E. 781 (W. Va.); Greene v. City of San Antonio, 178 
S. W. 6 (Tex.); LeBlanc v. City of New Orleans, 70 So. 212 (La); Ex parte Counts, 
153 Pac. 93 (Nev.); Ex parte Sullivan, 178 S. W. 537 (Tex.). 

1 Ex parte Cardinal, 150 Pac. 348 (Cal.); Nolen v. Riechman, 225 Fed. 812; City 
of Memphis ». State, 179 S. W. 631 (Tenn.); Booth v. City of Dallas, 179 S. W. 301 
(Tex.); Ex parte Dickey, supra, 85 S. E. 781 (W. Va.). 

2 That a classification based on definite criteria is unobjectionable, see Soon Hing 
v. Crowley, 113 U. S. 703; Oricut Insurance Co. v. Daggs, 172 U. S. 557, 562. 

8 Hawthorne v. People, 109 Ill. 302; Bell v. State, 28 Tex. App. 96, 12 S. W. 410. 

4 Ex parte Bogle, 179 S. W. 1193 (Tex.); Ex parte Cardinal, supra, 150 Pac. 348 
(Cal.); City of Memphis »v. State, supra, 179 S. W. 631 (Tenn.); Greene v. City of 
San Antonio, supra, 178 S. W. 6 (Tex.); State v. Howell, 147 Pac. 1159 (Wash.). 

© See Smith v. State of Texas, 233 U. S. 630. 

6 Ex parte Cardinal, supra, 150 Pac. 348 (Cal.). 
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lishment of specified routes and termini for the jitneys, though no doubt 
a proper exercise of the police power,!’ tends directly to the benefit of 
the railways, in eliminating the jitney-drivers’ practice of monopolizing 
and specializing upon the profitable short hauls. A limitation upon the 
fares to be charged is less clearly in the interest of the railways; but it 
is certainly quite within the police power.'® Courts should, however, 
guard against upholding rates which, under the guise of regulation, are 
designed to be confiscatory.!® In one recent case the railway has for- 
saken the réle of public benefactor and has frankly sought relief by 
injunction as an injured individual where the jitneys were operating in 
violation of law.” Whether the mere infringement of a non-exclusive 
franchise affords ground for such relief is in some doubt on the authority, 
though by the better view an injunction will be given." The court, 
however, in giving the injunction, took the additional ground that the 
jitneys, aside from their illegality,” were a public nuisance in fact, 
causing the plaintiff special damage. As a general rule, it is undisputed 
that an injunction may properly issue where these elements concur; * 
and impairment of general pecuniary condition is recognized as sufficient 
damage.* Nevertheless, in view of the fact that the diversion of trade 
from the plaintiff railway was due, not to the annoying character of 
the jitneys, but rather to their superior attractiveness to the public, as 
a means of transportation, it seems difficult to trace a proximate connec- 
tion between the element of nuisance and the plaintiff’s damage. 





DOES THE FEDERAL EmMPLoyErRs’ LIABILITY ACT SUPERSEDE STATE 
COMPENSATION LAWS AS TO INTERSTATE COMMERCE?— Since the case 
of Gibbons v. Ogden ' there has been no room for doubt that the federal 


17 Ex parte Dickey, supra, 85 . E. 781 (W. Va.). 

18 Munn ». Illinois, 94 U. S. 1 

19 Philadelphia Jitney Ass’n ». "Blankenburg, 72 Leg. Intell. 730 (Com. Pleas Ct. of 
Phila. Co., Pa., June, 1915), appears to give evidence of this tendency. 

» Memphis St. Ry. Co. v. Rapid Transit Co., 179 S. W. 635 (Tenn.). 

1 The right on the part of a public utility operating under a non-exclusive franchise 
to an injunction against competition not publicly authorized, though in some dispute, 
seems generally conceded. Hudspeth »v. Hall, 111 Ga. 510, 36 S. E. 770; Carroll ». 
Campbell, 108 Mo. 550, 17 S. W. 884; Cent. R. Co. ». Penn. R. Co., 31 N. J. Eq. 475, 
493; Patterson v. Wollmann, 5 N. D. 608, 67 N. W. 1040; Bartlesville, etc. Power 
Co. v. Bartlesville, etc. Ry. Co., 26 Okl. 453, 109 Pac. 228; Douglass’ ’ Appeal, 118 
Pa. 65, 12 Atl. 834. Contra, Empire City Subway Co. ». Broadway, etc. Co., 87 Hun 
(N. Y.) 279, 33 N. Y. Supp. 1055, affirmed in 159 N. Y. 555, 54 N. E. 1092. "See Mc- 
Ewen v. Taylor, 4 Greene (Ia.) 532; New Eng. Ry. Co. v. Central Ry. & Electric Co., 
69 Conn. 47, 36 Atl. 1061; Coffeyville, etc. Gas Co. v. Citizens National Gas, etc. Co., 
55 Kan. 173, 40 Pac. 326. 

2 Acts sanctioned by legislative authority cannot constitute a nuisance, even 
though if unauthorized they might have amounted to one infact. Murtha v. Lovewell, 
166 Mass. 391, 44 N. E. 347; Davis ». Mayor, 14 N. Y. 506. The question whether 
lack of such authority, where required by law, is sufficient to render an otherwise 
proper act a nuisance, involves the more general problem of the purpose of the legis- 
lature; discussed in 27 Harv. L. ws 317 et seq. 

% y Hic, InyJuNcTIONS, 4 ed., § 76 

* Draper v. Mackey, 35 Ark. 4975 "Renton Bridge Co. v. Summers, 13 W. Va. 
476; Rose v. Groves, 12 L. J. C. P. 251. 


1 g Wheat. (U. S.) 1. 
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control of interstate commerce is paramount to all state regulation? 
As a corollary to this proposition the Supreme Court decided in the 
case of Cooley v. Board of Wardens * that in certain cases coming within 
the police power of the state there could be state regulation until Con- 
gress had acted; and this doctrine has been consistently followed.‘ 
When the federal government has acted, however, all state regulations 
on the subject are immediately superseded.’ A nice problem has fre- 
quently been presented as to just what particular subject was intended 
to be covered by Congress,® but the tendency of the Supreme Court 
has been to give a broad scope to the federal regulation.’ A recent New 
York decision allows a railroad employee, who was injured while engaged 
in interstate commerce, to recover under the state Workmen’s Com- 
pensation Act. Wéinfield v. New York Central & Hudson R. R. Co., 
54 N. Y. L. J. 52, 110 N. E. 614.8 The basis of the decision is that the 
federal Employers’ Liability Act® ‘applies only to those cases where the 
injury was due to negligence, and leaves untouched the field of liability 
without fault covered by the state statute. This question has been 
passed upon by four state courts during the last year and has received 
conflicting answers.’° 

It was urged by the lower court in New York " that the title of the 
federal act, “An Act relating to the liability of common carriers by rail- 
road to their employees in certain cases,” indicates that it does not cover 
all the grounds of liability. As has been pointed out,” however, these 
words were inserted to obviate the possibility of this act being declared 
unconstitutional, as was the first Employers’ Liability Act, because it 





2 Smith v. Alabama, 124 U. S. 465, 473; Railroad Co. v. Husen, 95 U. S. 465; and 
cases cited infra under notes 4 and 6 

§ 12 How. (U. S.) 299. 

4 Nashville, C. & S. L. Ry. v. Alabama, 128 U. S. 96, 101; Hennington v. Georgia, 
163 U.S. 299; Southern Ry. Co. v. Reid, 222 U.S. 424, 437; Minnesota Rate Cases, 
230 U. S. 352, 402; Atlantic Coast Line R. Co. ». Georgia, 234 U. S. 280. 

5 Gulf, Colorado, & S. F. Ry. Co. v. Hefley, 158 U. S. 98; Second Employers’ Liabil- 
ity Cases, 223 U. S. 1; Chicago, R. I. & Pac. Ry. Co. ». Harwick Farmers Elevator 
Co., 226 U. S. 426; Adams Express Co. v. Croninger, 226 U.S. 491, 506; Erie Rail- 
road v. New York, 233 U.S. 671; Houston & Texas Ry. v. United States, 234 U. S. 342. 

6 See Leisy v. Hardin, 135 U.S. 100; Reid v. Colorado, 187 U. S. 137, 146; North- 
ern Pac. Ry. Co. v. Washington, 222 U. S. 370, 378; Savage v. Jones, 225 U. S. sor, 
533; Erie R. Co. ». New York, 233 U.S. 671, 683; Southern Ry. Co. v. Railroad Comm. 
of Ind., 236 U. S. 430. 

7 It is interesting to note that the New York court took the narrow view as to the 
effect of the federal Hours of Service Act. Erie R. Co. ». New York, 198 N. Y. 369. 
This act limited the hours of certain employees in interstate commerce to nine. The 
New York court upheld a state statute limiting the hours to eight on the ground that 
it merely “raised such limit of safety.” The decision was overruled. 233 U. S. 670. 
The New York court might have said in the present case that they were merely “rais- 
ing the standard of liability.” 

8 sy the facts of this case, see, RECENT CASES, p. 459. 

5 Stat. AT LarcE, Pt. 1, p. 65. U.S. Comp. Sent. (1913), §§ 8657-8665. 

10 +3 addition to the Winfield case, supra, the New Jersey court reached the same 
result. Ronnsaville v. Central R. of N. J., 94 Atl. 392; Hammill ». Pennsylvania R. 
Co., 94 Atl. 313. The Illinois and California courts have come to the opposite conclu- 
sion. Staley »v. Illinois Cent. R. Co., 109 N. E. 342; Smith v. Industrial Accident 
Comm., 147 Pac. 600. 

ll See Winfield v. New York Cent. & H. R. R. Co., 153 N. Y. Supp. 499, 500. 

2 See Staley ». Illinois Cent. R. Co., 109 N. E. 342, 349. 

% First Employers’ Liability Cases, 207 U. S. 463. 
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applied to intrastate commerce. There are several things, on the other 
hand, which point definitely to the conclusion that Congress intended 
to cover the entire field of employers’ liability to employees in inter- 
state transportation by rail. One of the compelling motives for the 
passage of the act was the desire for uniformity throughout the states, 
which is apparent from the message of the President urging the passage 
of the act, and from the report of the judiciary committee of the 
House.” Again, the act was a recognition of the very social and economic 
factors which have prompted the Workmen’s Compensation Statutes, 
and was the answer of Congress to the problem presented by those con- 
siderations. Furthermore, the expediency of making the carriers liable 
regardless of negligence was considered and rejected by the committees 
in charge of the bill.!” 

The precise point presented here has not been decided by any federal 
court, but in 1914 the Supreme Court overruled a North Carolina de- 
cision '* upon a point which is very much like the present one. A state 
statute made the employer absolutely liable for failure to afford the em- 
ployee a safe place in which to work; but by the federal Employers’ 
Liability Act the carrier was liable only for “any defect or insufficiency 
due to its negligence.” The Supreme Court, in overruling the state 
court which had applied the local rule, said: “It is settled that since 
Congress by the Act of 1908 took possession of the field of the employ- 
ers’ liability to employees in interstate transportation by rail, all state 
laws upon the subject are superseded.” In addition to this case there 





4 Message of the President to Congress, Jan. 31, 1908, Sen. Doc. 213, 60th Cong., 
1st Sess., in Vol. 8, U. S. Doc., 5241, at p. 1, “Interstate employment being thus 
covered by an adequate national law, the field of intrastate employment will be left 
to the action of the several states.” To the effect that presidential messages may 
be ~~ in determining the scope of legislation, see Kepner v. United States, 195 
U. S. r00. 

% Report of Committee on Judiciary, House Rep. 1386, 60th Cong., rst Sess., in 
Vol. 2, U.S. Doc., 5226, at p. 1; and again at p. 3: Tt [the present bill] will supplant 
the numerous state statutes on the subject so far as they relate to interstate commerce. 
It will create uniformity throughout the Union, and the legal status of such employers’ 
liability for personal injuries instead of being subject to numerous rules will be fixed 
by one rule in all the states.” See also Cross ». Chicago, B. & Q. R. Co., 177 S. W. 
1127, 1130. To the effect that the reports of committees may be used in determining 
the scope of a statute, see Holy Trinity Church v. United States, 143 U.S. 457, 464; 
a etc. Tel. Co. v. Manning, 186 U. S. 238, 246; Binns v. United States, 194 
U. S. 486. 

16 Report of Committee on Education and Labor. Sen. Rep. 460, 6oth Cong., rst 
Sess., in Vol. 2, U. S. Doc., 5219; at p. 2. “Yet somebody must assume these risks, 
and the tendency throughout the world in those countries where the industrial life 
of the community is thoroughly organized has been to modify the doctrine of negligence 
so as to allow the burden of accident and misfortune to fall, not upon a single helpless 
family, but upon the business in which the workman is engaged; that is, upon the 
whole community. The proposed measure is intended to effect this reasonable re- 
formation in our industrial code.” See also Fulgham v. Midland Valley R. Co., 167 
Fed. 660, 663. 

17 Report of Committee on Education and Labor, supra, at p. 2; Report of Judi- 
ciary Committee, supra, at p. 96. 

18 Seaboard Air Line v. Horton, 233 U. S. 492, sor, reversing 162 N. C. 77. It is 
interesting to note that this case was not referred to by the New York court, though 
decided almost eighteen months before their decision and over a year in advance of 
the argument before them. 
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have been a number of decisions by the state courts,!® the lower federal 
courts,”° and the Supreme Court * enunciating the same principle, though 
applied to facts less like those of the principal case. A practical argu- 
ment against the result reached in New York was suggested in the 
dissenting opinion in the lower court,” namely, that it may become neces- 
sary for the employer to prove his own negligence, when sued in the 
state courts, in order to come in under the federal act. The employer 
would hardly choose to adopt this unpalatable course, especially as the 
question of negligence, being necessarily in issue as a jurisdictional fact 
in the state court, would seem to be res judicata in the federal court. 
“The result would be in most cases to give the injured party an option 
to claim under the Compensation Act or under the federal liability 
law.” The fundamental error of the New York and New Jersey deci- 
sions seems to be that they consider a mere difference in the theory of 
recovery upon which the two acts are based tantamount to a dif- 
ference in subject matter. 





SUITS AGAINST ForREIGN Executors. — Although an executor is 
sometimes conceived as continuing the person of the decedent for the 
purpose of the devolution of property,' and although he has title to the 
decedent’s chattels,? each state in which property is found may set up 
a separate administration;* and it is settled in most jurisdictions that 
at common law and in the absence of special circumstances * he cannot 





19 Flanders v. Georgia & S. F. Ry. Co., 67 So. 68 (Fla.); Wagner v. Chicago & Alton 
R. Co. 265 Ill. 245, 106 N. E. 809; Corbett v. Boston & Maine R. Co., 219 Mass. 351, 
107 N. E. 60; Kamboris v. Oregon & Washington R. & Navigation Co., 146 Pac. 1097 
(Ore.); Eastern Ry. Co. v. Ellis, 153 S. W. 7or (Tex.). 

20 Fulgham v. Midland Valley R. Co., 167 Fed. 660, 662; Dewberry v. Southern 
Ry. Co., 175 Fed. 307; Taylor v. Southern Ry. Co., 178 Fed. 380, 382; Bottoms ». St. 
Louis & S. F. R. Co., 179 Fed. 318, 319. 

21 Second Employers’ Liability Cases, 223 U. S. 1; Missouri, K. & T. Ry. Co. ». 
Wulf, 226 U.S. 570, 576; Mich. Cent. R. Co. v. Vreeland, 227 U.S. 59, 66; St. Louis, 
I. M. & So. Ry. Co. ». Hesterly, 228 U.S. 702, 704, overruling 98 Ark. 240; Wabash 
R. v. Hayes, 234 U. S. 86, 89. 

2 Winfield v. New Vork Central & H.R. R. Co., 153 N. Y. Supp. 499, 504. 


1 See r WOERNER, ADMINISTRATION, § 157. 

2 See 2 WHARTON, CoNFLICT OF Laws, 3 ed., 1384. 

3 See 2 WHARTON, ConFLICT OF LAws, 3 ed. ., 1360-1361; Story, CONFLICT OF 
Laws, 8 ed., § 513; 1 WOERNER, ADMINISTRATION, § 158. 

4 Where the executor having assets in his possession has repudiated the authority 
of his own state and taken them out of its power he may be sued where found. William- 
son v. Branch Bank at Mobile, 7 Ala. 906; McNamara v. Dwyer, 7 Paige (N. Y.) 239; 
Lake v. Hardee, ae Ga. 459. See Lewis 0. Parrish, 115 Fed. 285, 287. But cf. Black 
v, Woodman, 5 Redf. (N. Y.) 363; Hedenbergh ». Hedenbergh, 46 Conn. 30. He may 
also be sued in any place where he meddles with assets. Marcy v. Marcy, 32 Conn. 
308. A fortiori where he has committed both the above wrongs. Campbell v. Tousey, 
7 Cow. (N. Y.) 64. However the doctrine of executor de son tort is generally obsolete. 
See Hopper v. Hopper, 125 N. Y. 400, 404, 26 N. E. 457, 458. An executor may be 
sued on a contract he has made as executor. Johnson v. Wallace, 112 N. Y. 230. And 
he may sue anywhere on a judgment he has recovered. Biddle v. Wilkins, 1 Pet. (U.S.) 
686; Talmage v. Chappel, 16 Mass. 71; Lawrence v. Lawrence, 3 Barb. Ch. (N. Y.) 71. 
Such a judgment against him as plaintiff is also conclusive everywhere. Coram 2. 
Ingersoll, 148 Fed. 169. 
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sue ° or be sued ° outside of the jurisdiction in which he qualifies. Con- 
sequently administration appears to be substantially an in rem proceeding.” 
On this ground a New York statute providing in broad terms that a 
foreign executor might sue or be sued on the same basis as a non-resident ® 
has recently been construed by a federal court, in a case arising under 
the Sherman Act, to open the New York courts to litigation, only in 
cases where the law of the decedent’s domicile allows it. Thorburn v. 
Gates, 225 Fed. 614. The broad and most obvious construction of the 
statute, it was thought, would lead to its being in violation of the due 
process clause, on the ground that it authorized an attempt to dispose 
of decedent’s goods over which another state had exclusive authority. 
A construction which limited the application of the statute to cases 
where property is in the jurisdiction was rejected as too artificial.? It 
is not very clear why this construction is any more strained than the 
one adopted and it seems quite possible that the intention of the legis- 
lature, in so far as the question was adverted to, was only to affect the 
local assets. 

But however that may be, it is submitted that another view of the con- 
stitutional question is tenable. A backhanded but still a forceful way 
of presenting the view of the court is this: All judgments founded on valid 
jurisdiction are entitled to full faith and credit. But, in view of the 
common understanding of the nature of administration, other states 
clearly might disregard any judgment which purported to bind the 
executor with respect to assets of the estate generally.!° Such a judg- 
ment must, therefore, be without jurisdiction, and consequently it 
would be a violation of due process to render it. The well-known deci- 
sion of the Supreme Court " that the full faith and credit clause did 





5 Executors and administrators rest on the same basis in this respect. Johnson 2. 
Powers, 139 U. S. 156; Noonan v. Bradley, 9 Wall. (U. S.) 394; Duchess D’Auxy ». 
Porter, 41 Fed. 68; Mansfield ». McFarland, 202 Pa. St. 173, 51 Atl. 763. See Story, 
ConF ict or Laws, 8 ed., § 513; 2 WHARTON, ConFLict oF Laws, 3 ed., § 608. 

6 Here also there is no distinction between executors and administrators. Durie 
v. Blauvelt, 49 N. J. L. 114, 6 Atl. 312; Vaughn v. Northrup, 15 Pet. (U. S.) 1; Jeffer- 
son v. Beall, 117 Ala. 436, 23 So. 44; Hedenbergh v. Hedenbergh, 46 Conn. 30; Davis 2. 
Smith, 5 Ga. 274; Tyler v. Bell, 2 Myl. & C. 89. See authorities in 27 L. R. A. ror n.; 
Story, ConFiict oF Laws, 8 ed., § 513; 2 WHARTON, ConFLict oF Laws, 3 ed., 
§ 616. See also Emery v. Batchelder, 132 Mass. 452. 

7 See Burton v. Williams, 63 Neb. 431, 88 N. W. 765; Braithwaite v. Harvey, 14 
Mont. 208, 36 Pac. 38; Jefferson v. Beall, 117 Ala. 436, 23 So, 44. 

8 CopE Civ. Proc., §.1836 a. ; 

® The court conceded that such a statute would be constitutional. Cady v. Bard, 
21 Kan. 667; Manley». Mayer, 68 Kan. 377, 75 Pac. 550; Im re McCreight, 9 Oh. Dec. 


454. 

10 Jefferson v. Beall, 117 Ala. 436, 23 So. 44; Elting v. First Nat. Bank, 173 Ill. 368, 
50 N. E. 1095. See Cherry v. Speight, 28 Tex. 503. 

11 Haddock v. Haddock, 201 U. S. 562. But see Holmes, J., dissenting, at p. 632. 
See also Goldey ». Morning News, 156 U. S. 518, 521; Conley ». Mathieson Alkali 
Works, 190 U. S. 406, 411. If the law were otherwise recognition of a decree not 
entitled to full faith and credit under the doctrine of Haddock ». Haddock would be a 
fortiori a violation of due process. Yet this is done without question of its constitu- 
tionality. Gildersleeve v. Gildersleeve, 88 Conn. 689, 92 Atl. 684. Earlier dicta may, 
however, leave the Fourteenth Amendment out of consideration. See Pennoyer 2. 
Neff, 95 U. S. 714, 729 (1877); Hall v. Lanning, 91 U. S. 160, 168, 169 (1875). And 
of course cases arising before that Amendment are inapplicable. D’Arcy v. Ketchum, 
11 How. (U. S.) 165; Moulin v. Ins. Co., 24 N. J. L. 222. A recent decision of the 
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not embrace a divorce decree admittedly valid in the state where it 
issued, while not perhaps a fortunate one as regards divorce, certainly 
establishes that the questions of full faith and credit and due process 
do not necessarily stand and fall together. The practical objection to 
that case, that it does not provide for a uniform operation of divorce 
decrees throughout the country, has no parallel in the present case, 
where those who attack the statute, and not its supporters, are insisting 
that each state be allowed to go its own way without molestation. 
Statutes similar to the present have been expressly upheld under the 
broad construction in two states * and recognized by dicta in federal 
courts. In another state a foreign executor may be sued at common law 
in the absence of an affirmative showing that a judgment would trench 
unduly upon the jurisdiction of another court already attached.“ Be- 
sides various minor indications that such a statute is possible,'* the 
present law as laid down both by the federal!” and the New York 





Supreme Court is distinguishable. Riverside Mills » Menefee, 237 U.S. 189. It was 
there said at p. 197: ‘‘The two clauses [full faith, and due process clauses] are harmoni- 
ous, and because the one may be applicable to prevent a void judgment being enforced 
affords no ground for denying efficacy to the other in order to permit a void judgment 
to be rendered.”” These words, however, are plainly directed only against the argu- 
ment that the due process clause does not affect the power to issue such a judgment, 
and that until there was an attempt to take property under it no objection could be 
made. Cf. Butler v. Steckel, 137 U. S. 21. Nor has the decision in Riverside Mills v. 
Menefee, supra, that a particular judgment was void any bearing on the question 
now under discussion. 

2 Maynard ». Hill, 125 U.S. r90. See Haddock v. Haddock, 201 U. S. 562, 560. 

33 Dewey v. Barnhouse, 75 Kan. 214, 88 Pac. 877; Craig v. Toledo, Ann Arbor & 
N. M. R. Co., 2 Oh. N. P. 64. See In re McCreight, 9 Oh. Dec. 454. See Williams’ 
Adm’rs v. Walton’s Adm’rs, 28 Oh. St. 451, 464. 2 WHARTON, CoNnFLICT OF Laws, 
3 ed., 1373-1374. 

14 See Courtney v. Pradt, 135 Fed. 818, 822, 825; Courtney v. Pradt, 160 Fed. 561, 
563. The Supreme Court has refrained on a bill of review from upsetting a judg- 
ment against a representative because of a statute only permitting him to sue. See 
Lawrence v. Lawrence, 143 U. S. 215, 222. Such a statute does not in general permit 
him to be sued by implication. Burton v. Williams, 63 Neb. 431, 88 N. W. 765; 
Gordon v. Estate of Simonton, 10 Fla. 179. 

% Laughlin v. Solomon, 180 Pa. St. 177, 36 Atl. 704. The case came upon demurrer 
and it is clear both from the synopsis of pleadings reported and the argument for the 
defendant that there was no allegation that assets were in the jurisdiction. See 180 
Pa. St. 177, 178. 

16 A Wisconsin statute similar to the present statute, except that it contem- 
plated that the initiative be taken by the executor, appears to have escaped adverse 
criticism. See Murray v. Norwood, 77 Wis. 405, 46 N. W. 499. Robertson ». 
Chicago, St. P. M. & O. Ry. Co., 122 Wis. 66, 74, 99 N. W. 433, 436; Voss ». Stoll, 
141 Wis. 267, 124 N. W. 89. A Kentucky court will recognize an Ohio decree 
against a Kentucky administrator if he submits himself to defend the action. Davis 
v. Connelly’s Ex’r, 4 B. Mon. 136. It is doubtful whether the executor’s consent 
should be material, for if such a judgment is to be disregarded it should probably be 
on the theory that he cannot bind the estate in another jurisdiction. See Braithwaite 
v. Harvey, 14 Mont. 208, 36 Pac. 38, 42; Judy v. Kelley, 11 Ill. 211, 215; Gordon ». 
Estate of Simonton, 10 Fla. 179, 196; Davis v. Smith, 5 Ga. 274; 1 WOERNER, 
ADMINISTRATION, § 160. 

17 Where the same person is domiciliary and ancillary executor a judgment against 
him at the domicile has been held conclusive against him in the ancillary jurisdiction. 
Carpenter v. Strange, 141 U. S. 87; Owsley v. Central Trust Co., 196 Fed. 412. 
A judgment against an ancillary executor has been held admissible in evidence 
against a different executor at the domicile. Hill v. Tucker, 13 How. (U. S.) 458. 
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courts '§ is not consistent with the tenet that courts in one jurisdiction 
cannot affect the disposition of assets in another. 

The holding in the principal case means that the present views of the 
majority of the states as to the nature of the liability of a foreign exec- 
utor must be imposed upon the minority simply because a question of 
jurisdiction is involved, and it prevents a New York court from giving a 
judgment which might be recognized by some states other than that of 
the domicile, in addition to being enforced against assets found in New 
York then or later. Were it not for the court’s clever construction, which 
theoretically at least allows an opening for gradual change, the result of 
holding the broad construction unconstitutional would be to saddle the 
present majority rule upon all the states for all time, unless the federal 
constitution is to be cluttered up with amendments of a purely legisla- 
tive character. If it is a principle imbedded in the constitution that 
administration is in rem, it does not seem desirable to allow other courts 
than that in which the res to be disposed of is situated to have jurisdic- 
tion over it, or the courts or legislature of that state to delegate their 
authority to foreigners. If, however, the explanation is that one state 
may give a judgment in personam where the state of domiciliary admin- 
istration agrees to recognize it, it seems equally reasonable to allow 
any state to so consider it, and to allow the judgment to affect any 
assets that may be in that state at any time, or in any other state which 
may adopt the same theory.’® There is certainly nothing logically 
impossible in permitting the states to maintain a reasonable difference 
of opinion as to the nature of the liability of a foreign executor. As 
pointed out in the principal case, it is probably only for historical reasons 
that the title and obligation of the executor are not regarded as effect- 
ing a substitution of his personality for that of the dead man, recognized 
everywhere, just as is done in the case of the heirs. Descended from the 
heres factus of Rome it seems to be chiefly due to the evolution of ad- 
ministration through the hand of the ordinary that the executor now 
stands upon a different basis. The prevailing theory can hardly be 
considered so vital and fundamental a part of our institutions that any 
judgment not in accordance therewith must be invalid under the due 
process clause. 





Furthermore, statutes permitting a foreign executor to sue are uniformly enforced 
without consulting the wishes of the court first appointing him. Eells v. Holden, 12 
Fed. 668; Murray v. Norwood, 77 Wis. 405, 46 N. W. 499; Moir v. Dodson, 14 Wis. 
279. See 2 WHARTON, ConrFLict or LAws, 1373. And judgment against him is con- 
clusive everywhere and thus deprives the estate at the domicile of possible assets. 
Coram v. Ingersoll, 148 Fed. 169. Under such statutes he may be admitted as a 
formal defendant to assert an affirmative claim. Brown v. Brown, 35 Minn. 191; 
Decker v. Patton, 20 Il]. App. 210, affirmed, discussing other points, 120 Ill. 464, 11 
N. E. 897. But not in general as a defendant. See n. 14, supra. 

18 Judgment has been given against an ancillary executor appointed in New York 
when the law there forbids any local assets to be applied to the claims of creditors of 
the plaintiff’s class. Hopper v. Hopper, 125 N. Y. 400, 26 N. E. 457. 

19 Pennsylvania will recognize such a judgment. Evans v. Tatem, 9 S. & R. 252. 
See Laughlin v. Solomon, 180 Pa. St. 177, 183. It would seem that any state which 
allows suit against foreign executors should recognize such judgments as a matter of 
comity, but a recent Ohio inferior court case is suggestive of the contrary. Albrecht 
v. Hoffman, 16 Oh. N. P. n. s. 285. 
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Computsory SALES AND Pustic Poticy. — If a farmer covets his 
neighbor’s horse, and the neighbor declines to part with it, no sane sys- 
tem of jurisprudence would think of furnishing the farmer with any 
legal means of compelling the neighbor to sell against his will. The 
farmer’s only interest in the horse is his desire for it, and this is not of 
sufficient social importance to warrant legal protection at the expense 
of the neighbor’s equally significant desire to keep it. To sucha case the 
language of the Circuit Court of Appeals, in the case of the Great Atlan- 
tic & Pacific Tea Co. v. Cream of Wheat Co., 227 Fed. 46, is appropriate. 
Undoubtedly the neighbor might “reject the offer . . . for any reason 
that appealed to him; it might be because he did not like the other’s 
business methods, or because he had some personal difference with 
him, political, racial, or social. That was purely his own affair, with 
which nobody else had any concern,” ! 

Instead of a neighbor with a horse, one may suppose a country store, 
with a full line of all the necessities and luxuries of life, within conven- 
ient reach of the farmer’s house. Clearly he has a very real and permanent 
interest in this store. If he were capriciously and arbitrarily denied 
access on equal terms with his neighbors, it would be a serious harm, 
subjecting him to expense and personal discomfort, perhaps even com- 
pelling him to seek a home elsewhere. This interest the law seems once 
to have protected.? To-day there is no legal compulsion by which it can 
be secured. Yet to a large extent social compulsion takes its place. It 
is not only the carrier, the innkeeper, the purveyor of light and heat, 
who “takes upon himself a publick employment,” and is “bound to 
serve the publick as far as the employment extends.” * Where the law 
is silent, the community, through custom and ethics, shows its expecta- 
tion that every man who goes into the business of selling to the public 
for a livelihood shall pursue his calling fairly and without discrimination. 
Rudolph Jhering has put the matter tersely: ‘Has the innkeeper a right 
to refuse the stranger; the shopkeeper, baker, butcher, to refuse the 
customer; the apothecary, the physician, to refuse the client? Every 
true man of business feels that he has mot the right; he is aware that he 
would suffer in public opinion. Why? . . . Because by the adoption of 
his particular vocation he has given society an assurance which he is 
not making good.” ¢ 

One may go a step further. Instead of a village store, take a large 
manufacturing business, producing a commodity of general consump- 
tion, of which it has a substantial monopoly, and for which, by intrinsic 
merit or judicious advertising, it has created a wide demand. A business 
man, relying on his ability to purchase this commodity, invests money 
and enterprise in a retail store, and creates for himself, perhaps at some 
expense, the reputation of a reliable retailer of such commodities as those 
of our manufacturer. A capricious refusal on the manufacturer’s part 
to deal with the retailer would subject. him to a serious hardship. If 
other manufacturers of similar commodities followed suit, he might be 





1 227 Fed. 46, 49. For a statement of the case see 29 Harv. L. REV. 341. 
2 See instances of common employment cited in Adler, “Business Jurisprudence,”’ 
28 Harv. L. REv. 135, 149 ff. 


8 Chief Justice Holt, in Lane v. Cotton, 1 Ld. Raym. 646, 654. 
4 Law As A MEANS TO AN Enp (Modern Legal Philosophy Series, V), p. 108. 
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ruined. Here there is not always the protection of public opinion, so 
potent in the case of the country storekeeper. There is the strongest 
social interest to be secured, and it can be secured without substantial 
burden on the manufacturer, for to compel him to sell without discrimina- 
tion would be only to compel him to do what in the general understand- 
ing of the business community he has undertaken to do by entering the 
business. Yet here also the common law, with its stern individualism, 
has refused to lend its aid. 

In a note in a previous issue,’ discussing the Cream of Wheat case, a 
method was suggested by which compulsory sales could be effected in 
such a case, without running counter to any constitutional difficulties. 
In the Michigan Law Review for January ® the conclusions reached in 
that note are vigorously criticized. The writer concedes that the method 
proposed would in all probability be constitutional, but the policy of the 
plan is attacked on the ground that it would enable such a company as 
the plaintiff in the Cream of Wheat case, by selling to the public below 
cost for the purpose of attracting customers, to “make it impossible for 
ordinary retailers to carry these goods, . . . thus perhaps demoraliz- 
ing retail trade, crippling manufacturers, with ultimate approach to, 
instead of prevention of, monopoly.” 

The undesirability of such a result may be conceded; but is the result 
a necessary one?. Because a retailer is to be given the power to compel 
a manufacturer to sell to him without discrimination, it does not follow 
that he must be allowed to use that power to wreck the retail trade. If 
price cutting is an evil, it can be prevented, as, for instance, by bring- 
ing it within the definition of “unfair methods of competition,” pro- 
hibited by the Trade Commission Law.’ And even if statutory enforce- 
ment of a price-maintenance system is thought inadvisable, the court or 
commission charged with the enforcement of a compulsory sales law 
might well be empowered to refuse relief if the complainant threatens 
to use his power in an anti-social manner, just as a court of equity now 
refuses relief if the complainant’s conduct is unconscionable.* To lay 
downva flat rule, and enforce it though the heavens fall, smacks of a 
stage of our law when legal principles had not yet attained diversifica- 
tion, and the science of administration was as yet unborn. As Mr. 
Justice Holmes has said in another connection, “between the varia- 
tions . . . that I suppose to exist, and the simple universality of the 
rules in the Twelve Tables or the Leges Barbarorum, there lies the 
culture of two thousand years.” ® 





5 29 Harv. L. REv. 77. 
6 14 Micu. L. REv. 228. 

7 38 Srats. at LARGE, 717, 719. This seems only a phase of the infusion of 
business morality into law, for which Dean Wigmore has made so powerful a plea. 
See 10 Iti. L. Rev. 178, especially at 186 ff. 

® Thus in Worden »v. California Fig Syrup Co., 187 U. S. 516, where the owner of a 
patent medicine asked the court to enjoin the defendant from appropriating his good 
will by fraudulent advertising, the court denied relief, on the ground that the plaintiff 
himself was guilty of deceptive advertising. 

® Leroy Fibre Co. v. Chicago, M. & St. P., Ry., 232 U.S. 340, 354. 
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RECENT CASES 


ADMIRALTY — PRACTICE — RIGHT TO WITHDRAW SUIT AFTER DEFENDANT 
HAS PETITIONED FOR LimITATION OF LiaBILity. — The claimant brought suit 
for the loss of her baggage on the “Titanic.” The defendant filed a petition for 
limitation of liability under a United States statute. The claimant now desires 
to withdraw her suit, presumably to sue in England where the damages would 
be higher. Held, that the suit may be withdrawn on payment of costs. The 
Titanic, 225 Fed. 747 (C. C. A., 2d Circ.). 

At common law a plaintiff may voluntarily dismiss his suit at any time 
before judgment; and his reasons for discontinuing are immaterial. Banks v. 
Uhl, 6 Neb. 145; Petition of Butler, tor N. Y. 307, 4 N. E. 518. And merely 
that the plaintiff’s claim has been resisted does not deprive him of his right to 
dismiss the action. Wilborn v. Elemendorf, 40 S. W. 1059 (Tex.); McCabe v. 
Southern Ry. Co., 107 Fed. 213. But a dismissal will not be permitted when 
the defendant asks affirmative relief such as a set-off or counterclaim. Grignon 
v. Black, 76 Wis. 674, 45 N. W. 122; Boyle v. Stallings, 140 N. C. 524, 53 S. E. 
346. Contra, Huffstutler v. Louisville, Packing Co., 154 Ala. 291, 45 So. 418. 
A petition in admiralty for the limitation of liability is like recoupment in that 
it makes no affirmative claim for damages, but seeks merely to reduce the 
amount for which the shipowner is liable. On the other hand, all other suits 
against the petitioner are temporarily enjoined and, if the petition is granted, 
the injunction is made perpetual. Sec BENEDICT, ADMIRALTY, §§ 525, 526. In 
this respect it resembles a cross bill in equity which is frequently held to pre- 
vent the plaintiff’s dismissing the suit. Tift v. Keaton, 78 Ga. 235, 2 S. E. 690; 
Pullman’s Palace-Car Co. v. Central Transportation Co., 49 Fed. 261. Contra, 
Waite v. Wingate, 4 Wash. 324, 30 Pac. 81. Thus, if the petition is to be re- 
garded as a mere defense to the claim for damages, with the perpetual in- 
junction only an incident to this relief, the principal case can be supported; 
but if it is regarded as giving affirmative relief apart from resistance to the 
present action, the defendant was unjustly prejudiced by the permission given 
to the claimant to withdraw her suit. 


APPEAL AND ERROR — INVITED ERROR — VERDICT WITHOUT EVIDENCE ON 
INSTRUCTIONS REQUESTED BY APPELLANT. — The defendant, on trial for murder, 
was convicted of manslaughter under an instruction requested by himself. The 
instruction was not justified by any evidence, though there was evidence capa- 
ble of supporting a conviction of murder. Held, that he is entitled to a new 
trial. Griggs v. State, 86 S. E. 726 (Ga.). 

Erroneous or inappropriate instructions cannot be objected to by the party 
that requested them. Flowers v. Helm, 29 Mo. 324; Threlkeld v. State, 128 
Ga. 660, 58 S. E. 49. Instructions are meant to be acted on by juries: if 
that on which the jury ought to act is free from attack by the defendant, their 
action on it ought to be. Under the facts, the verdict of manslaughter can 
only have been an act of mercy by a jury who really believed defendant guilty 
of the higher crime; to allow an appeal on the ground that the jury was im- 
properly kind to him at. his request seems an unnecessary lenience. Their 
error was as much “invited error” as was the error of the court in instructing 
them. And it is a common holding that a verdict cannot be impeached in an 
appellate court as against evidence when the complaining party has failed to 
move to take the question from the jury. McDonnell v. United States, 133 Fed. 
293; Browning v. Dorton, 143 Mo. App. 249, 128 S. W. 230; Hopkins v. Clark, 
158 N. Y. 299, 53 N. E. 27. See State v. Kiger, 115 N. C. 746, 750, 20S, E. 
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456, 457. In the outcome, defendant was sent back to his trial for murder, 
as could be done under prior Georgia holdings. Brantley v. State, 132 Ga. 573, 
64 S. E. 676. In other jurisdictions he could be tried again only for man- 
slaughter. State v. Martin, 30 Wis. 216; State v. Dowling, 84 N. Y. 478. See 
Trono v. United States, 199 U. S. 521; 19 Harv. L. REv. 300. In such a juris- 
—— a ruling like that in the principal case would be very unfortunate 
indeed. 


ASSIGNMENTS FOR CREDITORS — VALIDITY — ASSENT OF CREDITORS. — 
Pursuant to a resolution adopted by his creditors, the debtor executed and 
delivered a deed of assignment for the benefit of his creditors to the trustee 
selected by them. Before communication of the execution of the deed to any 
creditor, a judgment creditor who had not joined in the resolution levied on 
the property covered by the deed. Held, that as the deed passed no title to 
the trustee, the judgment creditor should succeed. Ellis & Co. v. Cross, 113 
L. T. R. 503 (K. B.). 

Under the view generally accepted in the United States, a deed of assign- 
ment for the benefit of creditors is enforceable upon execution and delivery, 
consent thereto on the part of creditors being either unnecessary or presumed. 
Nicoll v. Mumford, 4 Johns. Ch. (N. Y.) 522; Hyde v. Olds, 12 Oh. St. 501; 
Tompkins v. Wheeler, 16 Pet. (U. S.) 106. See 11 Harv. L. REv. 412; Bur- 
RILL, ASSIGNMENTS, 6 ed., § 257. In England and Massachusetts, however, 
the assent of creditors is required. In Massachusetts, the assignment is held 
a fraudulent conveyance until assented to, and is then validated to an amount 
equal to the aggregate claims of the creditors who assented. Widgery v. Haskell, 
5 Mass. 144. In England, no title passes to the trustee unless one or more 
creditors subsequently assent to the deed. Until such assent the deed is treated 
as creating a revocable power given to the “trustee” to dispose of the property 
for the benefit of the debtor. Garrard v. Lauderdale, 3Sim.1. If the trustee is a 
creditor, however, it is said that he takes a power coupled with an interest which 
makes the agency irrevocable and the deed good. Siggers v. Evans, 5 El. & 
Bl. 367. In the principal case, it is submitted, that the assent given before 
the execution should be as good as assent after. An analogy is afforded in the 
law of sales of personal property where consent prior to an act of appropriation 
is just as good as assent after the act. WILLISTON, SALES, § 274. In Massa- 
chusetts this assent would have prevented the deed from being a fraudulent 
conveyance to the extent of the total claims of the assenting creditors. (Cf. 
Fall River Iron Works v. Croade, 15 Pick. (Mass.) 11,17. Even in England 
it has been held that a prior consent would at least have prevented any assent- 
ing creditor from treating the assignment as an act of bankruptcy. Ex parte 
Stray, L. R. 2 Ch. App. 374. 


BILLS AND Notes — DEFENSES — NEGLIGENCE OF MAKER — SIGNING IN 
Bank. — The defendant handed his blank note to a friend to hold till further 
instructions were given. The next day he directed that it be destroyed or 
returned to him. The note was filled out and indorsed to the plaintiff, a holder 
in due course, who now sues. Held, that he may recover. Hancock v. Empire 
Cotton Oil Co., 86 S. E. 434 (Ga.). 

The maker of a complete instrument keeps it at his peril, and lack of delivery 
is no defense to a suit by a bond fide purchaser. Shipley v. Carroll, 45 Ill. 285. 
Contra, Sheffer v. Fleischer, 158 Mich. 270, 122 N. W. 543. But the maker of 
an incomplete instrument cannot be subjected to liability unless express or 
implied authority has been given for filling the blanks. Baxendale v. Bennett, 
3 Q. B. D. 525; Ledwich v. McKim, 53 N. Y. 307; Linick v. Nutting & Co., 
140 App. Div. 265, 125 N. Y. Supp. 93. Though it is well settled that by deliv- 
ering an incomplete instrument for negotiation the maker authorizes its com- 
pletion and is liable to a holder in due course regardless of whether the au- 
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thority was abused, when, as in the principal case, all authority was expressly 
negatived, the maker can only be held liable if he is precluded by his conduct 
from denying the validity of the instrument. It is submitted that the bare 
entrusting of incomplete instruments to a custodian is not such conduct as to 
subject the maker to liability. Smith v. Prosser, [1907] 2 K. B. 735; but see 
Putnam v. Sullivan, 4 Mass. 45. For with an incomplete instrument there is 
no duty of care to prevent its getting into circulation. Baxendale v. Bennett, 
supra. Even negligence in signing and delivering a blank form not intended 
as a negotiable instrument will not support recovery. First Nat. Bank v. 
Zeims, 93 Ia. 140, 61 N. W. 483. Cf. Costelo v. Barnard, 190 Mass. 260, 76 
N. E. 599. ‘There is an exception, however, in the duty owed to the drawee 
bank not to sign checks in blank. Trust Co. of American v. Conklin, 65 Misc. 1, 
119 N. Y. Supp. 367. 


Brits AND Notes — INDORSEMENT — FoRGED INDORSEMENT: WHETHER 
DRAWEE MAY RECOVER PAYMENT NEGLIGENTLY MaApE TO HoLpER. —A 
drawee bank, negligently disregarding notice by the drawer to stop payment, 
paid a check, on which payee’s indorsement was forged, to a bond fide holder 
for value. On discovering the forgery the drawee bank seeks to recover from 
the holder. Held, that the bank cannot recover. National Bank of Commerce 
v. First National Bank of Coweta, 152 Pac. 596 (Okl.). 

Where an indorsement is forged, as the holder never receives title to the 
check, the true owner may recover from the holder any payment the latter has 
received. Dana v. Underwood, 19 Pick. (Mass.) 99; Arnold v. Cheque Bank, 
1 C. P. Div. 578.: If the owner brings no action the drawee is allowed to recover 
back from the holder. Canal Bank v. Bank of Albany, 1 Hill (N. Y.) 287; 
Onondaga County Savings Bank v. United States, 64 Fed. 703. See Robarts v. 
Tucker, 16 Q. B. 560, 578. It is submitted that the correct theory on which 
such recovery may be permitted is that the drawee sues on the payee’s right 
of action and holds the sum recovered in trust for him. See Ames, “Doctrine 
of Price v. Neal,” 4 Harv. L. REV. 297, 307. But the drawee has been held 
to lose his right if after discovery of the forgery he delays giving notice to the 
holder. National Exchange Bank of Providence v. United States, 151 Fed. 402; 
United States v. Clinton National Bank, 28 Fed. 357. See 2 DANntEL, NEGoTI- 
ABLE INSTRUMENTS, 5 ed., § 1371. In England recovery is barred even though 
notice is given immediately on discovering the forgery. London & River Plate 
Bank v. Bank of Liverpool, [1896] 1 Q. B. 7.. But considerable authority holds 
that the drawee should recover unless the holder has been prejudiced by the 
delay. Yatesville Banking Co. v. Fourth National Bank, to Ga. App. 1, 72 
S. E. 528; Canal Bank v. Bank of Albany, supra. Though on the grounds of 
business practice a delay in giving notice of a known forgery might in itself 
defeat recovery, it would be unfortunate to go further and let a negligent 
failure to discover the forgery bar relief when the holder has been in nowise 
damaged. In the principal case it is difficult to see how the holder would have 
benefited had the drawee regarded the drawer’s notice. 


BILLs AND NOTES — PRESENTMENT AND NOTICE OF DISHONOR — WAIVER: 
ASSENT BY INDORSER TO EXTENSION OF Time. — The plaintiff brings an 
action against the defendant as indorser of a note on the face of which the 
latter had written an agreement to remain bound “notwithstanding any ex- 
tension of time granted the principal, hereby waiving all notice of such exten- 
sion of time.” ‘Three extensions were given to the maker, no notice of which 
was given to the defendant, nor was any notice of dishonor by non-payment 
given him when the last extension period had expired. Held, that the indors- 
er’s assent to extension constituted a waiver of demand and notice. First 
National Bank of Henderson v. Johnson, 86 S. E. 360 (Sup. Ct., N. C.). 
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At common lqw it is settled that an indorser’s consent to an extension of 
time on a negotiable instrument constitutes a waiver not only of a defense to 
his liability, but also of demand, and notice at the original date of maturity. 
Cady v. Bradshaw, 116 N. Y. 188, 22 N. E. 371; Glaze v. Ferguson, 48 Kan. 157, 
29 Pac. 396; Norton v. Lewis, 2 Conn. 478. Contra, Michaud v. Lagarde, 4. 
Minn. 43. If the extension be actually granted, this result presents no diffi-. 
culty, for then there has been no default. But the same result is reached even 
where the extension is not actually granted, on the ground that the indorser 
has shown an unconditional willingness not to have the maker pay on the date 
of maturity. Sheldon v. Horton, 43 N. Y. 93; National Hudson River Bank v. 
Reynolds, 57 Hun 307, 10 N. Y. Supp. 669; Jenkins v. White, 147 Pa. St. 303, 
23 Atl. 556. The principal case may be supported on this ground, for when the 
third extension period had matured, the continuing consent to further exten- 
sions would thus waive demand and notice at that time, even though a further’ 
extension was not granted. - The court proceeded on another view which would. 
also justify the result. The consent to an extension of time is held to waive 
demand and notice even at the extended date of maturity, on the ground that, 
by waiving demand and notice at the original date of maturity, the indorser 
has waived the condition which qualifies his promise to pay and has made his 
promise absolute, assuming thereby the position of a guarantor. Amoskeag 
Bank v. Moore, 37 N. H. 539; Ridgway v. Day, 13 Pa. St. 208; Barclay v.. 
Weaver, 19 Pa. St. 396. See Shelton v. Horton, supra, 99. But cf. Hudson v. 
Wolcott, 39 Oh. St. 618, 623; Walker v. Graham, 21 La. Ann. 209. The result 
on either of these grounds seems an arbitrary exception to the equally arbitrary 
rule which discharges the indorser from all liability if no notice of dishonor be 
given him, even though he suffer no injury through such neglect. Nor does the 
Negotiable Instruments Law appear to alter the result. Sections 120, 89, 109 
and 110 which are applicable to the case merely enact the general principles 
of the common law as to waiver of demand and notice without attempting to 
enumerate the many means by which demand and notice may be impliedly 
waived. See First National Bank v. Gridley, 112 App. Div. 398, 405, 98 N. Y. 
Supp. 445, 450. This if there would be a waiver at common law there should 
be under the act. ¥ 


ConFLict oF LAws— ReEmMEpIES— LimiTaTIon oF Actions — Lmnta- 
TION IN FEDERAL EmpLoyers’ Liasitity Act AS EXTINGUISHING THE CAUSE 
oF Action. — Suit had been brought in a state court in North Carolina an a 
cause of. action arising under the Federal Employers’ Liability Act. The act 
provides “that no action shall be maintained . . . unless commenced within two 
years....” The state Statute of Limitations.allows three years’ time. More 
than two but less than three years had elapsed between the accrual of the cause 
of action and the commencement of the suit. A judgment entered for the 
plaintiff was reversed in the United States Supreme Court. Aélantic Coast Line 
R. Co. v. General Burnette, 239 U.S. 199. 

Statutes of Limitation are generally remedial, and hence without extra-terri- 
torial effect. Le Roy v. Crowninshield, 2 Mason 151; O’Shields v. Ga. Pac. Ry. 
Co., 83 Ga. 621, 10 S. E. 268. But where a statute creating a new right limits 
the time in which action thereon may be brought, the limitation is construed as 
curtailing the right itself, and therefore governs any action based on that right, 
although brought in another jurisdiction. Pittsburg, etc. Ry. Co. v. Hine, 25 
Oh. St. 629; The Harrisburg, 119 U.S. 199. The North Carolina court, when 
the case was before it, refused to construe the limitation in the Liability Act in 
this manner, both on the ground that Congress, by the act, had intended to 
facilitate the recovery of damages by employees, not to limit their rights, and 
that the act conferred no right but merely withdrew a defense. See principal 
case, 163 N. C. 186, 192, 79 S. E. 414, 416. But the abrogation of a defense 
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gives a right to a recovery where none existed before. Furthermore, no dis- 
tinction should be made between the effect of a limitation to a re-defined and 
to a newly created right. A. J. Phillips Co. v. Grand Trunk Western Ry. Co., 
236 U. S. 662, 665. Contra, Finnell v. So. Kan. Ry. Co., 33 Fed. 427; and see 
Williams v. St. Louis, etc. Ry. Co., 123 Mo. 573, 581, 27 S. W. 387, 389. The 
substantive rights are determined by the law of the locus of the transaction, 
which can as well cut down an existing right as limit a new one. So the prob- 
lem is merely one of construing whether the limitation is remedial or sub- 
stantive. In the Employers’ Liability Act there is nothing to rebut the pre- 
sumption of the usual import of the juxtaposition of right and limitation. 


CONSTITUTIONAL LAw— PERSONAL Ricut—LriBerty To Contract — 
STATUTE RESTRICTING EMPLOYMENT OF ALIENS. — A New York statute pro- 
vided that only citizens of the United States should be employed in the con- 
struction of public works. The Public Service Commission made several con- 
tracts with the plaintiffs for the construction of the new subway system of 
New York City, with a provision that they should be void if the statutory 
restriction was not complied with. The plaintiffs now bring a bill in equity to 
restrain the commission from declaring the contracts void in accordance with 
this provision, on the ground that the statute is unconstitutional. Held, that 
the bill should be dismissed. Heim'v. McCall, 239 U. S. 175. 

For a discussion of the questions involved, and a criticism of the opposite 
result reached by the New York Appellate Division, see 28 Harv. L. REV. 496, 
628. 


ConTRACTS — DEFENSES: INFANCY — RATIFICATION WITHOUT KNOWL- 
EDGE THAT CONTRACT IS VoOmDABLE. — The plaintiff, while an infant, bought 
and paid for the defendant’s moving-picture theatre. Soon after becoming of 
age he tried to sell the theatre, not knowing of his power to avoid the contract. 
Later he tried to rescind the contract and now sues to recover the purchase 
price. Held, that he may recover. Manning v. Gannon, 43 Wash. L. Rep. 
(D. C.) 750. 44 App-DC. 98 

By a marriage settlement made while an infant, the plaintiff settled in trust 
certain reversions expectant on her mother’s death. For six years after be- 
coming of age, she neither affirmed nor repudiated the contract expressly. 
Held, that she may not now repudiate, though she did not know hitherto that 
her contract was voidable. Carnell v. Harrison, 50 L. J., 569. Gqs]ich328 

There is some rather ill-considered authority holding that ratification depends 
on knowledge that the contract is voidable. Hinely v. Margaritz, 3 Pa. St. 428. 
See Baker v. Kennett, 54 Mo. 82, 92; Hatch v. Hatch, 60 Vt. 160, 171, 13 Atl. 
791, 797; Harmer v. Killing, 5 Esp. 102, 103. The weight of authority, 
however, is in accord with the present English decision on the ground that one is 
presumed to know the law. Morse v. Wheeler, 4 Allen (Mass.) 570; Ander- 
son v. Soward, 40 Oh. St. 325; Bestor v. Hickey, 71 Conn. 181, 41 Atl. 555. 
See WHARTON, CONTRACTS, § 57. It is submitted that this result is also more in 
accord with legal principles. The statement in these authorities merely expresses 
the rule pervading the entire law of contracts that, given an intention to do 
the acts in question, a knowledge of the legal effects of those acts is immaterial. 
See WILLISTON’s WaALD’s PotLock, ContTRACTS, 3 ed., 450. And the excep- 
tion to this rule asserted by the American case can hardly be supported on 
grounds of public policy, for the act which created the right to enforce the con- 
tract against the former infant was done by an adult who no longer can 
claim special privileges. See Bestor v. Hickey, 71 Conn. 181, 186, 41 Atl. 
555, 556. This reasoning is supported by analogy. The so-called waiver of 
the defense of the Statute of Limitations requires no knowledge of its existence. 
Langston v. Aderhold, 60 Ga. 376. And an indorser of a note, though not 
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liable for want of notice of non-payment, will become liable on a new promise 
to pay, whether or not he knew of his defense. Third Nat. Bank v. Ashworth, 
105 Mass. 503. 


CoNnTRACTS — DEFENSES — STATUTORY INFORMALITY AS DEFENSE AGAINST 
Suit By GOVERNMENT. — The defendant, whose bid for transportation of coal 
had been accepted by the United States Navy Department, was tendered a 
written contract in the form required by statute. U.S. Rev. Srat., § 3744. 
This he refused to sign on the ground of variance. The government now sues 
for breach of contract. Held, that the plaintiff may recover. United States v. 
New York, etc. Steamship Co., 239 U.S. 88. 

Although the statute in the principal case does not in terms invalidate un- 
written contracts, the Supreme Court has held them unenforceable against the 
United States. Clark v. United States, 95 U.S. 539; Henderson’s Case, 4 Ct. 
Cl. 75. This construction carries out the purpose of the statute, which is, 
in the words of its preamble, “to prevent and punish Fraud on the Part of 
Officers intrusted with making Contracts for the Government,” for it assures 
to the government that all, fraudulent contracts will be either written and on 
file or nugatory. But it would be going beyond both the terms and the purpose 
of the statute to extend this construction to make informal contracts unenforce- 
able against the contractor, for it is inconceivable that Congress intended to 
protect him against frauds of the government. The objection that the govern- 
ment’s promise thus becomes illusory, and hence no consideration for the con- 
tractor’s promise, has no greater force than in contracts of infants or in con- 
tracts under the Statute of Frauds where only the defendant has signed the 
memorandum. Holt v. Ward Clarencieux, 2 Strange 937; Clason v. Bailey, 14 
Johns. (N. Y.) 484. Nevertheless, as the contractor may well be led into ex- 
pensive preparations which in no wise enrich the government, the lack of mutu- 
ality throws a burden on the contractor not wholly relieved by his right to 
recover in quantum meruit. Clark v. United States, supra. A possibility in 
the principal case not mentioned by the court is that both parties looked for- 
ward to the required formalities as a necessary preliminary to a binding con- 
tract. Mississippi, etc. Steamship Co. v. Swift, 86 Me. 248, 29 Atl. 1063. See 
Capital Printing Co. v. Hoey, 124 N. C. 767, 793, 33 S. E. 160, 168. 


CORPORATIONS — STOCKHOLDERS: RIGHTS INCIDENT TO OWNERSHIP — 
Ricut To Vote: Votinc Trusts. — The holders of the majority stock of a 
corporation transferred their stock to the president as trustee, taking in re- 
turn trust certificates. The trust was to last for ten years, the absolute power 
to vote being in the trustee. The plaintiff purchased certain trust certificates, 
and upon demand being made the defendant refused to issue stock certificates 
in exchange for the trust certificates. The plaintiff brings a bill in equity 
praying a cancellation of the agreement and a decree ordering the stock to be 
issued. Held, that the relief should be granted, the agreement being void. 
Luthy v. Ream, 110 N. E. 373. 

For a discussion of this case, see NOTES, p. 433. 


CrminaL Law — LiaBinity FoR OTHERWISE LAwFut Act RESULTING IN 
UntawFut Act or OTHERS — SALE oF LIQUOR WITH KNOWLEDGE THAT IT 
Is TO BE RESOLD ILLEGALLY. — The defendant sold liquor knowing that the 
buyer intended to resell it in violation of the law. Held, that he was guilty 
of Ke “y abetting in the subsequent resale. Cook v. Stockwell, 113 L. T. R. 
246 (K. B.). 

It is a general rule that the intervening, independent acts of a third person, 
if foreseeable, will not make a preceding cause remote. Carter v. Towne, 98 
Mass. 567; Jennings v. Davis, 187 Fed. 703, 709; Dixon v. Bell, 5 Maule & S. 
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198; Rexv.Oliphant, [1905] 2 K. B. 67; Reg. v. Butt, 15 Cox C. C. 564. And if, 
as in the principal case, the defendant’s act clearly participated in producing 
the wrongful result, it is not material that it was not a causa sina qua non. 
Anderson v. Settergren, 100 Minn. 294, 111 N. W. 279; Binford v. Johnston, 
82.Ind. 426; Reg. v. De Marny, [1907] 1 K. B. 388. However, it was once cur- 
rently asserted and is still heard to-day, that this rule of foreseeability does not 
apply when the intervening independent acts were done wilfully and unsoli- 
cited. Andrews & Co. v. Kinsel, 114 Ga. 390, 40 S. E. 300. See Alexander v. 
Town of New Castle, 115 Ind. 51, 53. See 1 WHARTON, CRIMINAL Law, 9 
ed., § 160. But this limitation, which is inconsistent with the general principles 
of causation since intentional acts may be equally as foreseeable as negligent 
ones, has been much criticized and is less widely asserted to-day. See J. Smith, 
“Legal Cause in Actions of Tort,” 25 Harv. L. REv. 103, 121; SALMOND, 
Torts, 2 ed., 114. See Lynch v. Knight, 9 H. L. Cas. 577, 600; Meade v. 
Chicago, etc. Ry.Co.,68 Mo. App.g2, 100. Cf.Wisev. Dunning,|[1902]1 K. B. 167. 
Nor is proximate causation in the principal case negatived by the series of cases 
holding that a seller who did no acts tending directly to further the illegality, 
may enforce a contract of sale though he knew the goods were to be illegally 
resold in another jurisdiction. Graves v. Johnson, 179 Mass. 53, 60 N. E. 
383; Hill v. Spear, 50 N. H. 253; Pellecat v. Augell, 2 Crompt. Meas. & 
Ros. 311. For these cases turn on questions of public policy and comity 
rather than of proximate causation. See Hill v. Spear, supra, at 273. 
Granting causation it is submitted that the fact that the defendant in the 
present case is not technically either a principal or an accessory does not pre- 
vent his conviction, for if causation and the necessary elements of an offense 
are made out, an arbitrary technicality of crimes at common law should not 
be carried over to support acquittal for violation of a police regulation. Reg. 
v. De Marny, supra. However, in enforcing liquor regulations it has been gen- 
erally held that a person, whether buying for himself or as agent, cannot be held 
liable because the sale was illegal. State v. Rand, 51 N. H. 361; Common- 
wealth v. Willard, 22 Pick. (Mass.) 476; Evans v. State, 55 Tex. Cr. 450, 117 
S. W. 167; Anderson v. State, 32 Fla. 242, 13 So. 435. But those cases are sup- 
portable on reasons applicable to buyers only. See 26 Harv. L. REv. 550. 
Hence they are not in conflict with the decision in the principal case. 


DAMAGES — PENALTIES — Errect oF PosTtING PENAL Sums TO SECURE 
PERFORMANCE OF ContTRACT. — The plaintiff and R., having formed a contract, 
placed the written agreement and $2,000 apiece with the defendant bank, 
which, in the event of a breach of this contract, was to pay the delinquent’s 
deposit to the injured party. After the date set for performance of the con- 
tract, the plaintiff, contending that the arrangement for the payment of penal- 
ties was void, demanded the return of his deposit. On the bank’s refusal to 
comply, he sues. Held, that he cannot recover without showing that R. has no 
claim on his deposit for damages. Kuler v. State Bank of Holton, 152 Pac. 
662 (Kan.). 

In lieu of the above arrangement, suppose that the plaintiff and R. had ex- 
changed penal bonds of $2,000, to be void on performance by the obligors of 
their respective contractual duties. Equity, and subsequently the common law, 
early recognized that the condition was the essence of a penal bond and indi- 
cated the true limit of the obligation. Parks v. Wilson, 10 Mod. 515. See 
Collins v. Collins, 2 Burr. 820, 824; 2 SEDGWICK, DAMAGES, 9 ed., § 675 6; 2 
Bt. Com. 341. Consequently, it came to be held that in a suit at law on a penal 
bond the obligee could not obtain the sum named therein, which was a penalty, 
and recovery was limited to the loss actually ensuing from the non-performance 
of the condition. Kelley v. Seay, 3 Okla. 527, 41 Pac. 615; McIntosh v. Johnson, : 
8 Utah 350, 31 Pac. 450. Thus, though the obligation in the supposed case is 
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to pay $2,000, neither more nor less, and is unenforceable as such, the bond is 
not void, but remains a valid instrument which is regarded as security for the 
payment of damages. The interpolation of a third party to hold and pay penal 
deposits differs in no essential way from the exchange of penal bonds, for, al- 
though the third party is a stranger to the original contract, in both instances 
this latter agreement remains the substance of the transaction. It follows, 
therefore, notwithstanding the fact that the agreement in the principai case 
to pay over the penal sum was unenforceable as such, that the deposit re- 
mained a source of payment of possible damages. 


DESCENT AND DISTRIBUTION — NATURE OF ESCHEAT — WHETHER SUBJECT 
TO INHERITANCE Tax. — Real and personal property of an intestate without 
heirs escheated under a statute to the county wherein it was situated. The 
state sued to collect an inheritance tax under a statute imposing a tax on the 
transfer of any property “by will or by the intestate laws of this state.” Held, 
that the transfer by escheat is subject to the tax. People v. Richardson, 109 
N. E. 1033 (IL.). 

Under a similar statute providing for escheat the Probate Court with statu- 
tory powers to distribute intestate estates, decreed that the property of an 
intestate without known heirs escheated to the defendant county. The plain- 
tiff, claiming as heir, now’ sues the county to recover the land, alleging that as 
an escheat was not a form of inheritance, the Probate Court had no jurisdiction. 
Held, that escheat was part of the scheme of distribution, and the Probate 
court had jurisdiction. Christianson v. County of King, Sup. Ct. Off., No. 67. 

Under the English common law escheat was an incident of feudal tenure. 
On the failure of heirs or of inheritable blood to the tenant, the tenure was de- 
termined, and the land reverted back to the lord, the original grantor. See 
Co. Litt. 13 4; 2 BL. Com. 72, 244; 4 Kent Com. 423. Escheat in its feudal 
sense still persists in England. See Writiams, REAL Property, 55. That 
this feudal escheat should not be subject to an inheritance tax is shown by the 
analogy that the coming into possession of a vested remainder upon the death 
of a life tenant is not so taxable. In re Pell’s Estate, 171 N. Y. 48, 63 N. E. 780. 
But in the United States escheat in the feudal sense seems not to exist. See 3 
WASHBURN, REAL PROPERTY, 6 ed., 61. It is doubtful whether there has been 
any feudal tenure in this country since the Revolution. See 2 BL. Com., Cooley’s 
ed., 102 n.; 4 KENT Com. 424; 1 WASHBURN, REAL PROPERTY, 5 ed., 39-42. See 
contra, GRAY, RULE AGAINST PERPETUITIES, § 22. In a number of states it has 
been expressly declared non-existent. See GRAY, RULE AGAINST PERPETUITIES, 
§ 23. The state now succeeds to the estate of the deceased as ultimus haeres, 
by virtue of its sovereignty. See Matthews v. Ward’s Lessee, 10 Gill & J. (Md.) 
443, 451. See TrrFANY, REAL Property, § 458. Under the English common 
law escheat did not apply to personalty, nor to equitable interests in land; but 
in the United States it is now almost entirely regulated by statute, and includes 
the transfer to the state of property rights of every nature. Compare Burgess 
v. Wheate, 1 Eden 177, with Johnston v. Spicer, 107 N. Y. 185, 13 N. E. 753; 
Matthews v. Ward’s Lessee, supra; Commonwealth v. Blanton’s Executors, 2 
B. Mon. (Ky.) 393. See Struson, Am. St. Law, §§ 1151, 1157. It is submitted 
that escheat in this country is properly included within “the intestate laws,” 
and is therefore subject to the usual form of inheritance tax. 


Divorce — DEFENSES — VOIDABILITY OF THE MARRIAGE. — The plain- 
tiff brought an action for separation from her husband. The husband, in 
defense, pleaded facts that showed the marriage to be voidable at his election. 
Held, that this is not a good defense. Ostro v. Ostro, 155 N. Y. Supp. 681 
(App. Div.). 

It is axiomatic that a divorce proceeding must be predicated upon the exist- 






















456 HARVARD LAW REVIEW 





ence of a valid marital status, for it is that which it proposes to dissolve or 
modify. Mangue v. Mangue, 1 Mass. 240; Holtman v. Holtman, 114 S. W. 
1198 (Ky.). See 2 Bishop, MARRIAGE, DIVORCE, AND SEPARATION, §§ 732, 
736. The principal case presents a voidable marriage, which, as distinguished 
from a void marriage, does bring into existence a valid marital status which 
continues and is good for all purposes until avoided. State v. Cone, 86 Wis. 
408, 57 N. W. 50; Elliott v. Gurr, 2 Phill. Ecc. 16. See 1 Bishop, MARRIAGE, 
Divorce, AND SEPARATION, § 259; 2 NELSON, Divorce AND SEPARATION, 
§ 569. It may be avoided only by judicial decree on motion of the proper 
party. N. Y. Consor. Laws, 1909, ch. 19, § 7. Now if the defense offered 
in this case is in effect a cross bill for nullification, as it was in the English 
Ecclesiastical Courts, it might well be entertained, for nullification would 
necessarily render a divorce vain. See Guest v. Shipley, 2 Hag. Con. 321; 
Anon., 1 Deane Ecc. Rep. 295. And see Rocers, Ecc. Law, 2 ed., 361; 1 
BisHop, MARRIAGE, DIvoRCE, AND SEPARATION, § 273. But it is not such a 
cross bill, for the husband does not seek to avoid the marriage, nor is it clear 
that he ever will do so. To allow the contingency of future nullification as 
a defense to a suit for divorce would plainly violate the spirit of all the divorce 
laws. One spouse would be left entirely unprotected in a relationship in which 
the other is fully protected and in which he might see fit to continue indefinitely. 
Smith v. Cook, 24 Que. S. C. 469; Taylor v. Taylor, 173 N. Y. 266, 65 N. E. 
1098. See Gould v. Gould, 125 App. Div. 375, 109 N. Y. Supp. 910; Von 
Prochazka v. Von Prochazka, 21 N. Y. 309, 3 N. Y. Supp. 301. But see Durham 
v. Durham, 99 App. Div. 450, 452, 91 N. Y. Supp. 295, 297. 


Equity — FORECLOSURE OF A MORTGAGE ON PROPERTY PARTLY IN A 
FoREIGN JURISDICTION — INDIRECT ORDER. — A corporation formed to irri- 
gate California land found it necessary to build a canal through Mexican 
territory. By the law of Mexico a foreign corporation could not hold. 
land there, so a subsidiary Mexican corporation was formed to hold the 
title. A large judgment was obtained against the California corporation 
for damages from failure to control the water. (The Salton Sea Cases, 172 
Fed. 792). In pursuance of a plan to defeat the collection of this judgment and 
the foreclosure by bondholders of their deed of trust, by dividing the property so 
as to make each part valueless by itself, a creditor, who also owned the control- 
ling interest in the California corporation, obtained a collusive judgment in 
Mexico against the Mexican corporation, sold the Mexican property on execu- 
tion to its creature, a second Mexican corporation, and had a receiver put in 
charge of the property. The bondholders now bring a bill in equity to fore- 
close their deed of trust, and the judgment creditors intervene. Held, that the 
collusive creditor be enjoined from making use of the Mexican judgment or 
interfering with the property in Mexico, and that the property in California 
and the stock of the two Mexican corporations be sold as a whole. Title 
Insurance and Trust Co. v. California Development Co., 152 Pac. 542 (Cal.). 
Equity, by its power over the defendant personally, will enjoin the prosecu- 
tion of foreign suits and judgments in order to prevent fraud and collusion. 
Wonderly v. Lafayette County, 150 Mo. 635, 51 S. W. 745; Cole v. Cunningham, 
133 U.S. 107. And this is true though the subject matter lies in a foreign 
jurisdiction. Bunbury v. Bunbury, 8 L. J. Ch. 297. But in the principal case 
equity had no power over the Mexican land and so the transfer thereof could 
not be declared void. Carpenter v. Strange, 141 U.S. 87; State v. Grimm, 243 
Mo. 667, 148 S. W. 868. But in the ordinary case a reconveyance could have 
been ordered. Gardner v. Ogden, 22 N. Y. 327. And had the entire system 
been situated in States of the Union, the whole could have been subjected to 
foreclosure by a decree of one of those States. Muller v. Dows, 94 U.S. 444; 
Meade v. New York, etc. R. Co., 45 Conn. 199; Union Trust Co. v. Olmstead, 
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102 N. Y. 729, 7 N. E. 822. But what the foreign jurisdiction will recognize 
as a valid conveyance limits the power of the court of equity. See Waterhouse 
v. Stansfield, 1o Hare 254,255. And since in the case of Mexican land the con- 
veyance must be completed by certain registration in Mexico, for a United States 
court to decree the passing of title, there would involve ordering acts abroad. 
But even if there were no jurisdictional difficulties in the principal case, the 
title has been in litigation in Mexico and a receiver put in charge under a law 
so different from that of California that the practical difficulties would prevent 
the rendition of a decree affecting the land. Yet the litigation should be en- 
tertained where complete justice can best be secured. Harris v. Pullman, 84 
Ill. 20. And the court achieved complete justice in the most practical way by 
ordering the transfer of the stock and avoiding any possible complications 
involving the rights of Mexico. 


EstoprEL — EstopPpEL By DEED — LAND MORTGAGED BEFORE ACQUIRED 
— PRIORITY OF MORTGAGE TO JUDGMENT LIEN. — A tenant in common, after 
mortgaging the property as sole owner, acquired the interest of his cotenant. 
Later, a creditor obtained a judgment against him. Held, that as to the sub- 
sequently acquired interest the judgment lien takes priority over the mortgage. 
Gallagher v. Stern, 95 Atl. 518 (Pa.). 

In the United States it is generally held that a warranty deed or mortgage 
passes, by way of estoppel, any title which the grantor may thereafter acquire. 
Philly v. Sanders, 11 Oh. St. 490; Jarvis v. Aikens, 25 Vt. 635. Accordingly 
the grantee prevails against a later purchaser or creditor of the grantor. Jarvis 
v. Atkens, supra; White v. Patten, 24 Pick. (Mass.) 324; Tefft v. Munson, 57 
N. Y. 97. But Pennsylvania and a few other states follow the English view 
that, although the grantor is estopped by his conveyance, the after-acquired 
title does not pass. Calder v. Chapman, 52 Pa. St. 359; Buriners v. Keran, 
24 Gratt. (Va.) 42, 66. The estoppel is therefore held not to affect the subse- 
quent purchaser or creditor if he had no notice. And the record of any mort- 
gage prior to the conveyance by which the mortgagor took his title is no notice 
of the encumbrance, since it is outside the chain of title. Dodd v. Williams, 
3 Mo. App. 278; Calder v. Chapman, supra. Cf. Bingham v. Kirkland, 34 
N. J. Eq. 229. But in the principal case the mortgage was not outside the 
chain of title, since it was the duty of the title examiner, in his search for liens 
against the mortgagor, to go back beyond the time when the latter acquired 
the interest of his co-tenant to the time when he acquired his original interest 
as tenant in common. Had he done so he would have found the mortgage. Ac- 
cordingly, he should be charged with constructive notice. Even under the 
minority view, therefore, the case is unsound. 


Goop Witt — Ricut To Use Frrm NAME — AGREEMENT BETWEEN TEN- 
ANTS IN Common. — A copartnership known as B. & Co. used its name, good 
will, and trade marks under a rental agreement with B., who owned them but 
was not a member of the firm. B. bequeathed them in equal shares to his sons 
C. and D., who entered the firm but retained the name, good will, and trade 
marks as their separate property. C. and. D. then entered into an agreement 
providing that upon the death of either, the survivor should have the right 
to continue the business of B. & Co. and the exclusive right to use the half 
interest of the other in the firm name, good will, and trade marks, upon pay- 
ment of one-third of the net profits to the legal representatives of the deceased. 
C. died, and D. continued the business under the agreement. Later he notified 
the plaintiff, who was D.’s legal representative, that he would no longer pay 
her any of the profits, as he was no longer using her half interest. She there- 
upon brought an action against him. Held, that she is entitled either to one- 
third of the net profits or to a decree restraining D. from using the name, good 
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will, and trade marks, and providing for a sale of the same by a receiver for 
the joint benefit of D. and the plaintiff. Barclayv. Barclay, 155 N. Y. Supp. 221. 

Ordinarily the name, good will, and trade marks of a partnership are firm 
assets, which each partner, upon dissolution, is entitled to have converted 
into cash and included in the firm accounts. Slater v. Slater, 175 N. Y. 143, 
67 N. E. 224; Moore v. Rawson, 185 Mass. 264, 70 N. E. 64; Hill v. Fearis, 
[1905] 1 Ch. 466. Of course this rule may be changed by agreement of the par- 
ties. And in many jurisdictions it is held that in the absence of an express 
agreement to the contrary, each partner, upon dissolution, has an equal right 
to use the firm name, if he does not thereby expose his former partners to risk 
of liability. Burchell v. Wilde, [1900]. 1 Ch. 551; Young v. Jones, 30 Fed. Cas., 
No. 18,159. It is recognized, therefore, that such property is, in its nature, 
susceptible of separate and independent use by each of two codwners. Merry 
v. Hoopes, 111 N. Y. 415, 18 N. E. 714. But where the retiring partner retains 
his interest in the name, giving the other partner merely the right to use it in 
return for a share of the profits, it is submitted that there is an implied agree- 
ment that, so long as the business continues, the retiring partner’s interest 
will be used for his benefit. Such an agreement is specifically enforceable, for 
the subject-matter is unique and a fiduciary relation is involved. Moreover, 
since the value of a firm name or a trade mark lies in its connection with the 
business with which it has been used, it cannot be assigned apart from that 
business. Thorneloe v. Hill, [1894] 1 Ch. 569. Therefore, as long as D. continued 
the business of B. & Co., the plaintiff’s interest was not restored to her, and 
she was entitled to compensation. 


ILLEGAL CONTRACTS — CONTRACTS AGAINST PUBLIC PoLIcy — EXEMPTION 
OF RAILROADS FROM LIABILITY FOR NEGLIGENT INJURIES TO PULLMAN Em- 
- PLOYEES. — A waiter in a Pullman car was killed by the negligence of a rail- 
road. His contract with the Pullman Company contained a provision releas- 
ing the railroads from liability for negligent injuries. Suit is brought by his 
widow under the Colorado Death Statute. Held, that his widow may not 
recover. Lindsay v. Chicago, B. & Q. R. Co., 226 Fed. 23 (C. C. A., 7th Circ.). 
For a discussion of this case, see NOTES, p. 435. 


INSURANCE — ELECTION AND WAIVER OF CONDITIONS — EFFECT OF FAIL- 
URE OF INSURER TO RETURN PREMIUMS ON BREACH OF CONDITION. — The 
plaintiff, supposing that a house belonged to him, insured it with the defendant 
company. The policy provided that it should be void if the insured did not 
own the property in fee, and also provided that if the policy should become 
void, the premiums should be returned. After a loss, the defendant learned of 
a defect in the plaintiff’s title, but did not return the premium. Held, that the 
neglect to return the premium was a waiver of the breach of condition, and the 
defendant was therefore liable. Scott v. Liverpool & London & Globe Ins. 
86 S. E. 484 (S. C.). 

It is generally recognized that a provision in an insurance policy that under 
a certain condition it shall be void means only that the insurer will then have 
the privilege of avoiding the policy. See 2 Mav, INSURANCE, § 497. Neverthe- 
less it has been uniformly held that the insured cannot recover without prov- 
ing that the insurer by some affirmative action has waived the breach of condi- 
tion. Ins. Co. v. Wolff, 95 U.S. 326. See Titus v. Glens Falls Ins. Co., 81 
N. Y. 410, 419: Recent authorities have, however, been very liberal in finding 
such a waiver. Titus v. Glens Falls Ins. Co., supra; Replogle v. American Ins. 
Co., 132 Ind. 360, 31 N. E. 947. See Ins. Co. v. Eggleston, 96 U.S. 572, 577- 
The principal case can only be supported on the theory that the insurer has 
merely an election to avoid the policy, which can only be taken advantage of 
by promptly displaying an intent to do so. See Provincial Ins. Co. v. Leduc, 
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6 P. C. 224, 243. This theory, which removes from the insured the burden of 
proving a waiver, has been ably supported. See J. S. Ewart, “Waiver in 
Insurance Cases,” 18 Harv. L. REv. 364. Its application to a case where the 
breach of condition occurred, or was first known to the insurer, after the loss, 
and where there was no possible prejudice to the plaintiff in the defendant’s 
failure to act, is not only novel but against authority. ina Ins. Co. v. Mount, 
90 Miss. 642, 44 So. 162; Goorberg v. Western Assurance Co., 150 Cal. 510, 89 
Pac. 130. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — FEDERAL EMPLoy- 
ERS’ Liaspiity Acts — WHETHER STATE COMPENSATION STATUTES ARE 
SUPERSEDED BY Act OF 1908. — The plaintiff, a railroad employee, was injured 
while tamping ties on a roadbed used in interstate commerce. It was agreed 
that no one was negligent. He sued for recovery under the Workmen’s Com- 
pensation Law of New York. Held, that he may recover. Winfield v. New 
York Central & Hudson R. R. Co., 54 N. Y. L. J. 52, 110 N. E. 614 (N. Y. 
Ct. of Appeal). 

For a discussion of the question whether the federal Employers’ Liability 
Act has superseded the state compensation laws as to interstate commerce, 
see NOTES, p. 430. 


Jupces — Grounps oF DISQUALIFICATION — PREJUDICE. — Burke, one of 
the miners who took part in the recent Colorado coal strike, was indicted for 
a murder alleged to have been committed in the course of the riots resulting 
from the strike. He filed affidavits alleging that the trial judge had been em- 
ployed as counsel by the mine owners in similar prosecutions against other 
strikers, and that he was a vigorous partisan of the owners and had openly 
declared himself hostile to the strikers and their cause, and demanding that 
another judge be called in to take his place at the trial. The judge held that 
the facts stated were not sufficient to satisfy the statutory requirement for 
disqualification. The affiant then applied to the Supreme Court for a writ of 
prohibition. Held, that the writ will issue. People v. Hillyer, 152 Pac. 149 
(Colo. Sup. Ct.). 

For a discussion of the questions involved, see NOTES, p. 430. 


LANDLORD AND TENANT — ASSIGNMENT OF LEASE — ASSIGNEE’S LIABILITY 
FoR Rent. — The plaintiff leased premises to a tenant who convenanted not 
to assign without his permission. The tenant became bankrupt and the lease 
was assigned to the defendant who later promised the plaintiff to pay the rent 
in return for the latter’s assent to the assignment. The defendant assigned 
to a third party. The plaintiff sued the defendant for rent accruing after 
this second assignment. Held, that the defendant is not liable. 78th Street & 
Broadway Co. v. Pursell Mfg. Co., 155 N. Y. Supp. 259 (Sup. Ct.). 

The assignee of a lease ordinarily terminates his liability to the lessor for 
rent when he makes an assignment over, since this puts an end to the privity of 
estate between the two. Consolidated Coal Co. v. Peers, 166 Ill. 361, 46 N. E. 
1105; Johnson v. Sherman, 15 Cal. 287; Fagg v. Dobie, 3 Y.& C.96. See 2 Tay- 
LOR, LANDLORD AND TENANT, 9 ed., § 452; WoopFALLS, LANDLORD AND TEN- 
ANT, 19 ed., 302. However, the liability of the assignee will continue in case 
the lessor can base his claim against him for rent upon privity of contract. 
Springer v. De Wolf, 194 Ill. 218, 62 N. E. 542; Lindsley v. Schnaider Brewing 
Co., 59 Mo. App. 271. See Jones, LANDLORD AND TENANT, § 462. But, of 
course, the lessor must show that the alleged contract was supported by proper 
consideration. Dougherty v. Matthews, 35 Mo. 520. In the principal case the 
only consideration which can be found to support the promise of the assignee 
to pay the rent is the lessor’s assent to the assignment. And it is now well 
settled that an assignment of a lease made by the trustee of a bankrupt lessee 
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is one by operation of law which does not require the assent by the lessor. Gaz- 
lay v. Williams, 210 U. S. 41, discussed in 22 Harv. L. Rev. 146; In re Gutman, 
197 Fed. 472; Doe v. Bevan, 3 M. & S. 353. See JONES, LANDLORD AND TEN- 
ANT, § 466; WoopFALLs, LANDLORD AND TENANT, 19 ed., 319. Hence such 
assent cannot be treated as consideration. 


LIBEL AND SLANDER — DAMAGES — EvmpENCE: May PLAINTIFF GIVE 
EvmENCE OF Goop CHARACTER IN AGGRAVATION OF DAMAGES? — In an action 
for slander the plaintiff was permitted to introduce evidence of his honesty. 
It had not been challenged by the defendant either by evidence or plea of 
justification. Held, that the evidence was properly admitted. Deitchman v. 
Bowles, 179 S. W. 249 (Ky.). 

In actions of defamation, the reputation of the plaintiff is presumed to be 
good until proof to the contrary. Many courts and writers have based thereon 
a rule that, unless his character has been attacked, the plaintiff cannot offer 
evidence of his good character in aggravation of damages. Guwuy v. Gregory, 
9 C. & P. 584, 587; Blakeslee v. Hughes, 50 Oh. St. 490, 34 N. E. 793. See 
OpcERS, LIBEL AND SLANDER, 4 ed., 366; 1 WiIGMORE, EvIDENCE, § 76. Contra, 
Adams v. Lawson, 17 Gratt. (Va.) 250; Hitchcock v. Moore, 70 Mich. 112, 113, 
37 N. W. 914, 916. Cf. Stafford v. Morning Journal Ass’n, 142 N. Y. 598, 37 
N. E. 625. See 4 SUTHERLAND, DAMAGES, 3 ed., § 1211. But the previous 
reputation of the plaintiff is certainly probative of the extent of his injury, and 
it seems illogical to exclude relevant evidence merely because there is a primé 
facie presumption which makes the rendering of such evidence no longer a 
prerequisite to recovery. See Adams v. Lawson, 17 Gratt. (Va.) 250, 260. Es- 
pecially is this so when the presumption, as here, covers a conclusion incapable 
of accurate definition; for the plaintiff’s character may be appreciably better 
than the impression that an instruction that ‘the plaintiff’s character is pre- 
sumed to be good” would convey to the jury, and he should have an opportu- 
nity to prove it so. See Shroyer v. Miller, 3 W. Va. 158, 161. Again, the very 
nature of the action tends to lower the plaintiff’s reputation below par in the 
minds of the jury, for in all cases of defamation, at least that attack on the 
plaintiff’s character on which the suit is based is before the jury, and such 
accusations, though not believed, still tend to poison the minds of the hearers 
against the reputation of the person defamed. Finally, as the principal redress 
sought in most cases of libel or slander is the vindication of the plaintiff be- 
fore the eyes of the community, to deny him the right to prove his good char- 
acter is to deprive him of the most effective means of obtaining that relief 
which he seeks and to which he is entitled. Bennett v. Hyde, 6 Conn. 24. 


SURETYSHIP — SURETY’S DEFENSES: GENERAL PRINCIPLES OF CONTRACT 
— PARTNERSHIP AS PRINCIPAL: EFFECT OF DISSOLUTION ON CONTINUING 
GuaRANTY. — The plaintiff became surety to the defendant county for any 
deposits it might make in “the Hallock Bank.” No outsider knew which 
particular members of a certain family owned the bank, nor whether it was a 
corporation, a partnership, or an individual enterprise. On the failure of the 
bank the plaintiff paid its debt to the defendant. The plaintiff later learned 
that the bank had been a partnership, and that one who was a partner at the 
time the plaintiff became surety had died before the debt to the defendant was 
incurred. The plaintiff now sues the defendant county to recover back the 
amount he paid. Held, that he may recover. Richards v. Steuben County, 155 
N. Y. Supp. 571 (Sup. Ct.). 

The contract of an accommodation surety is strictly construed in his favor, 
and cannot be extended by implication beyond its exact terms. City of Sterling 
v. Wolf, 163 Ill. 467, 45 N. E. 218; State v. Dayton, 101 Md. 5098, 61 Atl. 624. 
An instance of this is the established rule that the surety for a partnership is 
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entirely released from liability for subsequent partnership obligations by any 
change in the membership of the firm, because he contracted to be liable for 
the debts of the original firm only. University of Cambridge v. Baldwin, 5 M. 
& W. 580; Byers v. Hickman Grain Co., 112 Ia. 451, 84 N. W. 500; Dupee v. 
Blake, 148 Ill. 453, 35 N. E. 867. See 14 Harv. L. REv. 627. However, if 
the guaranty shows the intention of the parties that it should survive changes 
in the partnership, the surety will continue liable for the obligations of the new 
firm. See Backhouse v. Hall, 6 B. & S. 507, 520; Burch v. De Rivera, 53 Hun 
367, 360, 6 N. Y. Supp. 206, 207. Likewise, since a special guaranty is held 
unassignable, a change in the membership of a partnership which is the creditor 
of the principal, discharges the surety, unless the contrary intention of the 
parties appears. Pemberton v. Oakes, 4 Russ. 154; Schoonover v. Osborne, 
108 Ia. 453, 79 N. W. 263; Bennett v. Draper, 139 N. Y. 266, 34 N. E. 791. 
In one case such contrary intention was found from the fluctuating nature of 
the firm. Metcalf v. Bruin, 12 East 400. In the present case the fact that the 
sureties were ignorant of the nature of the bank’s ownership seems clearly to 
indicate their intention that it was a guaranty of the bank as an institution 
not as a partnership, and thus that the guaranty should survive any change 
in the firm. Cf. Barclay v. Lucas, 1 T. R. 291, note. See BRANDT, SURETY- 
SHIP, 3 ed., § 138. 


Trusts — FoLtowinc Trust PRopERTY — CONFUSION OF TRUST FUNDS 
WITH TRUSTEE’S OwN Property. — A trust company mingled trust funds in 
its possession with its general assets. It thereupon became insolvent. The 
injured cestuis claim priority to the extent of the trust funds. Held, that no 
right to priority exists. Commonwealth v. Tradesmen’s Trust Co. (Nos. 1, 
2, 3), 95 Atl. 574, 577, 578 (Pa.). 

“An abuse of trust can confer no rights on the party abusing it, nor on 
those who claim in privity with him.” Taylor v. Plumer, 3 M. & Sel. 562, 574. 
Nor does equity any longer find a difficulty in following money into a larger 
sum in which it has been mingled. Knatchbull v. Hallett, 13 Ch. Div. 696; 
National Bank v. Insurance Co., 104 U. S. 54. See A. W. Scott, “Right to 
Follow Money Wrongfully Mingled with Other Money,” 27 Harv. L. REv. 
125. It should make no difference that the sum in which the funds are mingled 
is the trustee’s whole estate. Of course if the funds themselves have been ex- 
pended the ves is gone and the cestui can have no priority. Bircher v. Walther, 
163 Mo. 461, 63 S. W. 691; Metropolitan National Bank v. Campbell Commis- 
sion Co., 77 Fed. 705. But after an improper mixture the trustee must show 
that the funds he has expended from the mass are the cestui’s part of it. Knatch- 
bull v. Hallett, supra; Widman v. Kellogg, 22 N. Dak. 396, 133 N. W. 1020. 
And if the funds have been paid into the estate and not paid out again, the 
res is there, and equity should follow it. Harrison v. Smith, 83 Mo. 210; People 
v. City Bank of Rochester, 96 N. Y. 32; McLeod v. Evans, 66 Wis. 401. See S. 
Williston, “Right to Follow Trust Property,” 2 Harv. L. REv. 28, 36. See 
contra, Empire State Surety Co. v. Carroll County, 194 Fed. 593. Priority is 
here denied on the old ground that money has no earmarks. The necessary 
corollary is fearlessly applied: the cestuis are postponed to the insolvent’s 
—_ depositors under a statute preferring depositors before ordinary 
creditors. 


WILLS — PRESUMPTION OF SURVIVORSHIP — DISPOSITION WHERE TESTA- 
TOR AND PRINCIPAL BENEFICIARY DIE IN SAME DISASTER. — A husband and 
wife each named the other as principal beneficiary in their wills, each provid- 
ing that if the other died first, their foster son should become the sole bene- 
ficiary. Both were frozen to death in a snowstorm, there being no evidence 
tending to show which died first. The next of kin now contest the foster son’s 
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right to take under the wills. Held, that the foster son take. Fitzgerald v. 
Ayers, 179 S. W. 289 (Tex.). 

It is well established in the common law that there is no presumption of 
survivorship or of simultaneous death where persons meet death in a common 
disaster. Underwood v. Wing, 19 Beav. 459; Newell v. Nichols, 12 Hun (N. Y.) 
604. It is a fact to be proved by the claimant. Wing v. Angrave, 8 H. L. 
Cas. 182; Newell v. Nichols, supra. When the claimant cannot establish the 
survivorship, under the English view, the gift over fails and the property 
passes into the residuum, or by intestacy. Elliott v. Smith, 22 Ch. Div. 236; 
Re Alst.n, [1892] P. 142; Wing v. Angrave, supra. Precisely the same result 
is reached in this country, where the property is distributed as if the deaths 
were simultaneous. Johnson v. Merithew, 80 Me. 111; Re Willbor, 20 R. I. 
126. In the United States, however, effect has been given, in construing a will 
providing for a gift over if the principal legatee “dies before I do,” to the 
obvious intention of the testator that if, for any reason, the primary beneficiary 
cannot take the property with an effective power to dispose thereof, the gift 
over is to prevail. Y.W.C. Home v. French, 187 U.S. 401; St. John v. An- 
drews Institute, 191 N. Y. 254, 83 N. E. 981. This construction, even in cases 
where the claimant would take under one of two “twin’’ wills if either testator 
survived the other, has been refused in England, although forcefully urged by 
Lord Campbell. See dissenting opinion, Wing v. Angrave, supra, at 196. 
Under the American construction the defendant in the principal, case takes 
without the necessity of establishing a survivorship. This seems obviously 
the only just result. 


WITNESSES — PRIVILEGED COMMUNICATIONS: PHYSICIANS — WAIVER IN 
INSURANCE Poticy. — The plaintiff sued on a life insurance policy which was to 
become void if the insured died in the violation of law and in which the insured 
waived her statutory privilege as to communications with her physicians. 
The testimony of two attendant physicians that she died of an abortion was 
admitted. A statute provided that no physician should be allowed to disclose 
any information acquired in his professional attendance on patients. 3 MIcHI- 
GAN Comp. Laws, § 10181. Held, that the waiver will not be given effect. 
Gilchrist v. Mystic Workers of the World, 154 N. W. 575 (Mich.). 

The purpose of the statute in the principal case, which is to encourage 
recourse to physicians and free communication of symptoms, a subsequent 
waiver would not defeat. See 3 NEw YorK REVISED STATUTES (1836), 2 ed., 
p. 737; Edington v. Mutual Life Ins. Co., 67 N. Y. 185, 194. See 4 WicMoRE, 
EvmeENce, § 2380. Similar statutes in other states, also expressed as an ab- 
solute disqualification of the physician, have been construed as privileges of 
the patient which he may waive without restriction. Adreveno v. Mutual, etc. 
Life Ass’n, 34 Fed. 870 (C. C. Mo.). See Penn. Mutual, etc. Co. v. Wiler, too 
Ind. 92. For the general rule is that a privilege solely for the benefit of individ- 
uals may be waived by such individuals. See State Trust Co. v. Sheldon, 68 
Vt. 259, 260, 35 Atl. 177, 178. And when the purpose of a statute can only be 
achieved by the suppression of probative evidence and hence of the truth, the 
operation of such statute should be strictly limited to the necessities of that 
purpose. Although no court has made the distinction, it, nevertheless, seems 
arguable that the waiver in the principal case, being prior to the consultation 
with the physician, would check the confidence that the statute was intended 
to foster. However, it is more than doubtful that the advantage of securing 
confidence in the few cases where disclosure would be so distasteful to the 
patient as to be deterrent, outweighs the disadvantage of suppression of evi- 
dence that the privilege unnecessarily entails. See Renihan v. Dennin, 103 
N. Y. 573, 580, 9 N. E. 320, 322; Connecticut Life Ins. Co. v. Union Trust Co., 
112 U.S. 250, 254. See 4 WicmMorRE, EVIDENCE, § 2380. 
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WoRKMEN’S COMPENSATION ACTS — PROVISIONS FOR DEATH BENEFITS: 
At wHaT Time Does Ricut or Action AccrUE? — The plaintiff’s husband 
was hurt while in the defendant’s employ and died on the following day. Be- 
tween the time of the injury and the time of death a higher scale of death bene- 
fits under the Workmen’s Compensation Act went into effect. The trial court 
allowed the plaintiff to recover under the new scale. Held, that the award was 
correct. State ex rel. Carlson v. District Court, 154 N. W. 661 (Minn.). 

To support the defendant’s contention that the plaintiff’s right of action 
accrued at the time of the injury it may be argued that one violates duties 
towards others by acts, not by subsequent results, though certain consequences 
must ensue before the person affected can maintain his action, and therefore 
that the situation at the time of acting should govern. Here, however, what 
the defendant did or did not do is quite immaterial, for the Compensation Act 
provided for recovery even in case of accident. Furthermore, it is a funda- 
mental principle of the law that one violates one’s duties, thereby creating 
causes of action, not solely by doing an act, but by producing consequences 
that may happen long after the cause. See H. T. Terry, “ Proximate Con- 
sequences in the Law of Torts,” 28 Harv. L. REv. 10, 11. For example, one 
owes a duty to a father not to deprive him of the services of a daughter, and 
this duty is not broken until the loss of services, though that be months after 
the commission of the original tort. That the Compensation Act provided for 
the survival of the deceased’s right of action is therefore the only basis 
on which can be supported the defendant’s contention that the plaintiff’s claim 
was founded on her husband’s injury and not his death. This supposition is 
overcome by pointing out that the action accrued, not to the estate, but to the 
deceased’s personal representative for the benefit of designated dependents, 
and also that the damages recoverable are such as result to the beneficiaries 
from the death. GEN. STATUTES OF MINN., 1913, ch. 84A. See TIFFANY, 
DrEaTH BY WroNGFUL Act, 2 ed., § 23. Moreover, the act of the principal 
case provides for an election between its provisions for death benefits and 
recovery under an older statute for wrongful death. GEN. STATUTES, supra, 
§ 8204. And the latter has been construed to give an original right of action. 
Anderson v. Fielding, 92 Minn. 42, 99 N. W. 357, 359. It follows from these 
considerations that the plaintiff’s right to recover was original and accrued 
on her husband’s death when the higher compensation was in effect. This 
conclusion entails the enforcement in this case of retrospective legislation. 
See Society for Propagation of the Gospel v. Wheeler, 22 Fed. Cas. 756, 767. But 
since the constitution of Minnesota does not prohibit such statutes, the deci- 
sion of the principal case remains correct. GEN. STATUTES, supra, pp. 2071- 
2099. 
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Equity Practice, STATE AND FEDERAL. Volumes I, II, and III. By Robert 
Treat Whitehouse. Chicago: Callaghan and Company. 1915. pp. cxiv, 
Ixvi, xxxiv, 32096. 


This work is confined entirely to those states where equity is administered 
as a separate system. It does not cover states where law and equity have been 
blended into a single system of procedure by a code. The first volume alone 
contains an exposition of principles with authorities. The second volume con- 
tains the principal statutory and code provisions on equity procedure now in 
force in the various jurisdictions where the English Chancery system is still 
essentially followed, and also the equity rules in force in these jurisdictions — 
compared and compiled down to January 1, 1915. These are arranged by 
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states in alphabetical order, except that the United States comes last in the list. 
The third volume contains equity forms arranged by subjects. All three 
volumes contain careful tables of contents, arranged by chapters, and the last 
volume contains a full index. There is, however, no table of cases, and refer- 
ences to the National Reporter System are omitted. 

As the first volume is the only one devoted to the exposition of principles, 
with citation of authorities, it is evident that that volume contains the prin- 
cipal matter to be considered by the reviewer. In style it is clear and terse, 
the paragraphs being successively numbered, and each being preceded by a 
few descriptive words in bold-faced type to indicate the scope of the matter 
treated in that paragraph. Since the work is evidently intended for both the 
skilled practitioner and for the novice, there is of necessity much that is ele- 
mentary. So also each subject is approached from the standpoint of general 
principle, with some qualifications, it is true, but without exhaustive treatment 
of details. This was perhaps necessary if the work of exposition was to be con- 
fined to a single volume; but it may, perhaps, be doubted whether the work 
would not have been of "greater assistance if the volume devoted to statutes 
and rules had been used for exposition also, which would have allowed more 
exhaustive consideration of the qualifications and details of the general princi- 
ples so ably presented. 

Two examples will suffice. The vexed subject of the availability of equitable 
defenses in suits at law is treated in Chapter XV, which covers but twelve pages. 
This is a matter which has been much considered in the federal courts — to say 
nothing of the states mentioned in that chapter. Thus the availability of 
fraud as a defense to an action at law has been treated in various aspects in the 
Supreme Court of the United States and has been the subject of numerous con- 
flicting decisions in the inferior federal courts. (See “Fraud as a Defense at Law 
in the Federal Courts,” 15 Cot. L. REv. 489.) Yet this subject is only inci- 
dentally treated in a single footnote (p. 506) which ignores entirely Insurance 
Co. v. Bailey, 13 Wall. (U.S.) 616, and Cable v. United States Life Ins. Co., 191 
U.S. 288, on the one hand, and George v. Tate, 102 U. S. 564, and Hartshorn v. 
Day, 19 How. (U.S.) 211, on the other. It is true that Insurance Co. v. Bailey, 
supra, and certain other cases are cited in connection with the general equity 
jurisdiction of the federal courts at page 29. But as there is no cross reference 
(or table of cases) this would be of little assistance to one examining the ques- 
tion of equitable defenses only. 

A similar difficulty attends the exposition of the principles which govern 
reformation and rescission of contracts in something less than three pages 
(pp. 706-709). Such cursory treatment necessarily confines the author to 
bare statement of general principles. Perhaps for this reason he does not 
clearly distinguish between the requisites for reformation as compared with 
those for rescission, or point out that these two remedies are in truth the an- 
tithesis of each other. Rescission is a disaffirmance and destruction of the 
bargain for fraud or mutual mistake which enters into the bargain itself. 
Reformation is an affirmance of the bargain by remolding a writing which 
by fraud or mutual mistake does not correctly express that bargain, so that 
the writing conforms to what the parties actually agreed. (See “‘ Mistake of 
Fact as a Ground for Affirmative Equitable Relief,” 23 Harv. L. REv. 608.) 
As there can be no reformation unless there is a valid and enforceable bargain 
to which the writing may be made to correspond, the statement occurring on 
page 706, that in case of fraud by one party and mistake by the other the writ- 
ing may be reformed so as to correspond to the real intention of the innocent 
party, is at least doubtful. 

The work, however, has great merits and will be a distinct aid to the pro- 
fession. It is clear and logically arranged. The practitioner who desires to 
obtain a broad survey of the field of equity practice may read it from cover to 
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cover (as the reviewer did) with both pleasure and profit. Because it gives due 
attention to details of practice, the busy practitioner who desires immediate 
assistance in drawing equity papers will find it of great assistance. In the opin- 
ion of the reviewer the thanks of the profession are due to Mr. Whitehouse. 
Epwin H. Assor, Jr. 





LAW AND ITs ADMINISTRATION. By Harlan F. Stone. New York: Columbia 
University Press. 1915. pp. vii, 232. 


In a course of eight lectures Dean Stone has undertaken the somewhat 
difficult task of presenting to laymen “some of the more fundamental notions 
which underlie our legal system.” The character of his audience should be 
borne in mind in considering the attitude of the writer toward his subject. It 
accounts, perhaps, for the vigor of his defense of the law, its administration and 
its administrators, particularly in the lectures on “Law and Justice” and 
“Constitutional Limitations,” in which he has in mind the general and sweep- 
ing, uncritical and even intemperate attacks which have been made at times 
by the laity upon our legal system. He shows very clearly how unsound is the 
popular assumption that the administration of law under the conditions pre- 
sented by the complex civilization of to-day is an easy task; he makes it clear, 
on the contrary, how difficult a task it is, a task which absolutely requires the 
best efforts of the most thoroughly trained to cope with its difficulties. In his 
discussions of the subjects of “Bench and Bar,” “Procedure,” and “Law Re- 
form,” Dean Stone frankly: admits a justification for the dissatisfaction of the 
public where real defects do undoubtedly exist, and he presents a constructive 
and progressive program of reform. It is to be regretted by all who‘have at 
heart the administration of justice in the state of New York, that the hope ex- 
pressed by the writer that needed reforms would be accomplished by the adop- 
tion of a new constitution was destined to be disappointed. The lectures on 
“Nature and Functions of Law” and “Fundamental Legal Conceptions” 
show that quality of simplicity which comes from clear thinking and a knowl- 
edge of the subject. 

It is somewhat strange, however, that Dean Stone should, at this late day, 
so vigorously support the decision of the New York Court of Appeals in the 
famous Ives case, which he says “was the occasion of an outburst of criticism 
of the Court of Appeals, so loud, so ill-tempered, and so misguided, as to startle 
those who have respect for and faith in our institutions. . . . The spirit which 
under such circumstances dictated virulent attacks upon the court by the un- 
successful litigants is a spirit essentially lawless and subversive of all orderly ju- 
dicial procedure” (p. 152). He further says that the fact that the constitution 
of the state of New York has been amended so as to authorize the passage of a 
workmen’s compensation act shows that “by the orderly process of the law 
the supreme law of the state has been brought into harmony with the popular 
will, and a complete scheme of workmen’s compensation is now in operation 
in this state. Whether this law will be upheld by the Supreme Court remains 
to be seen, but the history of the subject in New York emphasizes the fact that 
there is a direct and orderly method of correcting the erroneous determination 
of courts if such are made, and of bringing the provisions of our constitution 
into harmony with the popular will without resorting to ill-tempered abuse 
of the courts” (p. 155). But if a statute like that which was held in the Ives 
case to violate the state constitution does also violate the federal constitution, 
the direct and orderly method does not prove efficacious. If, on the other hand, 
such a statute does not violate the federal constitution it is because it does 
not involve a deprivation of life, liberty, or property without due process of 
law under the federal constitution; but if so it should not be held to be such 
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a deprivation under the state constitution. It really cannot be justifiable to 
hold that due process means one thing in the state constitution and another 
in the federal constitution, in spite of what Judge Werner seems to say. 
Fortunately the Supreme Court of the United States has taken a more liberal 
view of constitutional questions than that taken by the New York Court of 
Appeals. The Court of Appeals, however, has had a change of viewpoint since 
the decision in the Ives case was rendered. The new attitude of the court may 
be seen in such cases as People v. Klinck Packing Co., 214 N. Y. 121 (upholding 
the “one day of rest in seven” law); People v. Crane, 214 N. Y. 154 (upholding 
a law providing that only citizens shall be employed upon public works) ; 
People v. Charles Schweinler Press, 214 N. Y. 395 (upholding a law providing 
that no woman shall work in any factory before six o’clock in the morning or 
after ten o’clock in the evening); which, although not directly opposed to the 
decision in the Ives case, show a readiness to consider actual conditions as well 
as “purely legal phases.” The same thing may be said of Matter of Jensen v. 
Southern Pacific Co., 215 N. Y. 514, in which the present workmen’s compen- 
sation law of New York is upheld. 
Austin W. Scort. 





THE PRINCIPLES OF LEGAL LIABILITY FOR TRESPASSES AND INJURIES BY 
Anmats. By William Newby Robson. Cambridge, England: Cambridge 
University Press. 1915. pp. xvi, 180. 


This exhaustive discussion of the English cases on liability for animals is 
another example of the convenient English practice of treating small sections 
of the law in small compass. It can scarcely be said to add anything of import 
to the store of learning upon this anomalous and unsymmetrical branch of 
the law, but as a handy digest of English case law on the subject it fulfills a 


purpose. 

It is divided into three parts. The first, on the classification of animals, 
points out differences in this classification for the purposes of property law 
and of tort liability, which have generally been obscured by the use of similar 
terminology. The second deals with liability for the wrongful entry of animals 
upon land. The third and major part of the book examines at some length the 
law as to the liability of the keeper of animals for injuries inflicted by them 
upon the person or property of others. 

At the very beginning the author attempts to demonstrate that the 
keeping of a known dangerous animal is the wrong which constitutes the 
basis of the liability. This is a view which finds considerable support in 
the authorities both in England and the United States. Thus, contribution 
has been denied between the joint owners of a vicious ram which had 
inflicted an injury for which one had been compelled to pay. (Spaulding 
v. Adm’r of Oakes, 42 Vt. 343). It is submitted, however, that it is an error 
springing from the practice of our law to disguise by fictions of fault 
liabilities not based on fault at all. One who keeps a known dangerous 
animal is not per se guilty of any legal wrong, but is made responsible for the 
injurious acts of the animal for reasons of policy similar to those which un- 
derlie his responsibility for the torts of his servant. The wrong is the act of the 
animal, for which the owner or keeper is made vicariously responsible. Other- 
wise nothing but the act of the injured person in bringing the injury upon him- 
self should excuse the owner, unless, indeed, it be contended that an interven- 
ing act of a third person or a vis major renders the wrongful keeping remote 
as a cause of the injury. If this be so, however, the escape of the animal with- 
out fault on the part of the owner should have the same effect. As a matter of 
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fact, the keeping the animal is not the proximate cause of the injury, and it is 
not for that that the owner is held liable. 

With more show of success the author takes occasion to oppose Mr. Sal- 
mond’s attempt to include the owner’s liability for the wrongful entry of his 
cattle upon land under the general principles governing the liability for dam- 
age caused by domestic animals. He points out that the owner is not liable 
for injurious acts of domestic animals flowing from their natural propensities, 
although such acts may have a tendency to cause damage. Thus the owner of 
a cat is not liable for its attack upon a dog, in spite of the well-known hostility 
between the two animals. (Clinton v. Lyons & Co., [1912] 3 K. B. 198). It is 
only for the injurious acts of domestic animals flowing from an unnatural 
propensity of which he has scienter that the owner is liable. Hence the liability 
for trespass by cattle must rest upon the peculiar principles of the law of 
trespass, rather than any general principle of liability for the acts of domestic 
animals. 

The book also contains an interesting, though not very clarifying, discus- 
sion of the confusion in the cases with regard to the evidence necessary to prove 
scienter. 

The book suffers most from unnecessary repetition and verbosity, a defect 
which is only partly remedied by the use of different forms of type to set off 
the general principles of the law from the detailed discussion of the authorities. 

CuesTeR A. McLain. 





THE PREVENTION AND ConTROL OF Monopories. By W. Jethro Brown. 
New York: E. P. Dutton and Company. 1915. pp. xix, 108. 


Published just as our Federal Trade Commission is beginning its task of 
supervising the business practices of industry in the United States, this book 
has unusual interest for Americans. It is an examination, by. a jurist who 
combines theoretical insight and originality with practical experience, of the 
workings of Australian legislative and administrative regulation of industry. 

Competition Dr. Brown conceives to be both a desirable and an enduring 
element in modern industry. The problem is by regulation and administra- 
tion to moralize competition. The Preservation of Australian Industries Act, 
designed to accomplish this end, is based in part on our Sherman Law. But 
it shows a more practical realization of the concrete ends aimed at. It pro- 
hibits any contract or combination in restraint of trade, or injurious to Aus- 
tralian industry, by means of unfair competition; and it is specifically made 
a defense that there was no detriment to the public, or that the restraint was 
reasonable. Unfair competition is not left undefined, as in our Clayton Act; 
competition is unfair if the participant is a commercial trust, if the competition 
results in inadequate wages, disorganizes industry, or creates unemployment, 
or is conducted by means of rebates. Refusal to supply services or sell goods 
to a person on the ground that he deals with a third person, or refuses to join a 
combine, is made illegal. 

Administration of the law, the author believes, is seriously hampered by the 
conflict of state and federal control, and a more accurate delimitation of the 
legal boundaries is called for. The prohibitions of the act, also, he believes, 
could with advantage be made more specific. Above all he emphasizes the 
need of taking the enforcement of the act out of the hands of the Attorney 
General, and placing it in the hands of an administrative commission beyond 
the suspicion of partisanship. The creation of the Inter-State Commission 
in 1912 has only in part filled this need, for it has been so heavily burdened 
with duties unconnected with the control of monopolies and the regulation of © 
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competition, that it has not been able to devote to the enforcement of the act 
the attention which it deserves. 

Where competition cannot be procured, or where it is not socially desirable, 
Dr. Brown’s program is twofold: nationalization and regulation. In certain 
industries he believes nationalization to be primé facie desirable: as in trans- 

portation, in industries immediately affecting health, such as the milk supply, 
in industries threatening the depletion of natural rescources, and in other 
industries which for various reasons cannot be successfully regulated. For 
other “natural monopolies” price regulation is advocated. The discussion of 
the difficulties of such a program is critical and impartial. Drawing from both 
American and Australian experience, and using as illustrative material the 
findings of the Royal Commission on the Australian Sugar Industry in 1911, 
of which he was chairman, the author concludes that price regulation is 
practically feasible, and that proper administrative machinery can obviate 
most of its difficulties and disadvantages. He suggests that the Inter-State 
Commission be given power to declare the scale of prices of any trust or com- 
bine unreasonable, to compel a revision of prices, and if necessary itself to fix 
maximum and minimum prices. 

The discussion of American experience is based entirely on secondary 
authority, much of it of not very recent date. The American reader will 
regret that the original scources of information on this subject were not avail- 
able to the author. There is, for instance, no reference to the important con- 
gressional investigations of the steel trust, the “money trust,” and the ship- 
ping combinations. American experience with the regulation of railroad rates 
is summed up in a brief quotation from Van Hise, “Concentration and Con- 

' trol,” which deals with the subject only incidentally, while the standard book 
in this field, Ripley’s “Railroads: Rates and Regulations,” is not referred to. 
These are slight blemishes, however, in a book which is otherwise thorough, 
scholarly, and readable. G. C. HENDERSON. 


PROBLEMS IN THE Law or Contracts. By Henry Winthrop Ballantine. 
Rochester: The Lawyers’ Co-operative Publishing Company. 1o15. 
Pp. 1, 363. 

Tue Monroe Doctrine. By Albert Bushnell Hart. Boston: Little, Brown, 
and Company. 1916. pp. xiv, 445. 

An Intropuction To Roman-DutcH Law. By R.\W. Lee. Oxford, England: 
Clarendon Press. 1915. pp. xxxv, 360. 


Tue Law oF UNINCORPORATED AssociATIONS. By Sydney R. Wrightington. 
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